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LIABILITY OF MASTER FOR INJURY TO SER- 
VANT WHERE LATTER BELONGS TO LABOR 
UNION WITICH CONTROLS THE SELECTION 
OF SERVANTS. 


New conditions require new applications of 
old rules of law to meet them and in no other 
age of the world have new conditions arisen 
with such frequency or courts been com- 
pelled to face so many changing conditions 
for which, so far as regards the application 
of principles of law thereto, there is absolute- 
ly no precedent. Many of these new and per- 
plexing situations have followed the organi- 
zation and successful propogandism of labor 
organizations, whuse sudden rise to almost 
omnipotent power in the commercial world 
has been productive of many interesting 
questions of law, not the least important of 
which is that presented by the recent case of 
Farmer v. Kearney, 39 So. Rep. 967, where- 
in it was held by the Supreme Court of Lou- 
isiana, that where the servants of a master 
belong to a labor union and such union insists 
upon selecting the men which the master 
must employ, the master is not liable for any 
injury that may result from the neglfgence of 
other workmen or even of the foremen, pro- 
vided the foremen are also selected by the 
labor union. 

The facts in the principal case show that 
the defendant, Kearney, was a stevedore em- 
ployed to load vessels ; that in loading a cer- 
tain vessel, Mr. Kearney employed a certain 
foreman and told him the number of men to 
employ in his gang and instructed him to 
load a certain stock of cotton on the vessel. 
The foreman employed the requisite number 
of men. The injury occurred by reason of 
the negligence of the foreman and his men in 
failing to fasten two bales of cotton securely 
in the sling attached to a derrick used for 
raising and lowering the co‘ton into the hold 
of the ship, by reason of which carelessness 
one of the bales fell and struck plaintiff, se- 
verely injuring him. The negligence 1s 
charged in the petition as follows: ‘‘First. 
That the bales of cotton were not well fastened 
and secure in the sling attached to said der- 





rick, and were improperly and carelessly 
slung by said defendant, his agents, servants, 
and employees operating said derrick and its 
appurtenances at the time. Second. That 
the said derrick was operated in too great 
haste while lowering the cotton in the hold of 
the ship. Third. That the derrick and its 
appliances, on which the cotton was hoisted 
and let down into the hold of the vessel, were 
not in the proper position, and should have 
been stationed on the forward compartment, 
instead of the aft compartment. Fourth. That 
two bales of cotton, as is customary, were 
hoisted by said derrick and lowered into the 
hold at one and the same time. That the 
bight of the sling that took hold of the cotton 
and lowered into the hold of the vessel was 
entirely too long, and the bale of cotton 
which struck petitioner was loosened and fell 
out of the sling.”’ 


The defendant entered the unusual defense 
to the petition in this case that the plaintiff 
belonged to a labor union which dictated the 
selection of the foreman and of the personnel 
of the gang working under the foreman, and 
that such being tre case he should not be held 
lable for any injuries resulting from the neg- 
ligence either of the foreman or the fellow 
servants of the plaintiff. The brief of de- 
fendant’s attorneys, Miller, Dufour & Du- 
four of New Orleans, contains. a full review 
of the evidence offered on this very interest- 
ing point. The learned attorneys for the de- 
fendant, say: ‘‘It is evident that the com- 
merce of the port of New Orleans is handled 
by two associations — the Longshoremen’s 
Benevolent Association, which handles cotton 
up to the time that the sling is attached to 
the hoist, and the Secrewmen’s Association, 
which handles it from that time until it 
reaches the hold of the ship. ‘Ihese two as- 
sociations control absolutely the commerce of 
the port, forming together what is knowsz as 
the ‘Dock and Cotton Council,’ and enforc- 
ing the rules of this council by boycott or 
strike. The Screwmen’s Association refuses 
to take cotion from anybody but members of 
the Longshoremen’s Association, and the 
Longshoremen’s Association refuses to de- 
liver the cotton to anybody but members of 
the Screwmen’s Association. The stevee 
dore does not, and is not allowed to 
come in contact with the individual. He 
cannot employ the individual, but must em- 
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ploy an entire gang, which is made up of 
members of this association among them- 
selves, and to which they designate one of 
themselves as foreman. ‘These screwmen are 
supreme aboard ship. They handle the cot- 
ton from the moment the sling is attached to 
the hoist. One of the rights which they de- 
mand is that one of the gang must operate 
the winch. They themselves select the man 
who is to operate the winch. The stevedore 
is not allowed any choice in the matter, and 
on the day of the accident the serewmen and 
the members of the gang in which plaintiff 
worked, designated ‘Tony,’ one of their gang, 
to operate the winch. Every witness in this 
case. including the plaintiff himself, has tes- 
tified that the stevedore is not allowed any 
choice in the selection of the winchman, and 
if, on the day in question, the defendant had 
put the most expert machinist to operate this 
winch, all of the screwmen would have left 
the work, and would have declined to return 
to work until one of their number had been 
reinstated at the winch.”’ 


The court, in holding the defense offered 
by the defendant to be a sufficient answer 
to plaintiff’s petition, says: ‘‘When a person 
contracting for work which he engaged to do 
needs a number of workmen to perform the 
same, the individual workmen employed rely 
upon the contractor’s having and exercising 
proper knowledge, skill, and prudence in the 
selection of the workmen other than them- 
selves; that he will see to it that they each 
have proper knowledge, skill, and prudence. 
They rely, also, upon his exercising himself 
(or through some one whom he selects to rep- 
resent him) due care, knowledge, and pru- 
dence in superintending the workmen as they 
work ; that he will see that they perform their 
work properly. The workmen may, however, 
elect in any particular case, as between them- 
selves and the contractor, to relieve the latter 
from these duties and obligatio: s, and the re- 
sponsibility resulting from their nonperform- 
ance, by selecting agencies of their own 
choice, to which they look for their own 
proper protection, and which they substitute 
for that purpose for the contractor. The re- 
sponsibility of the contractor rests upon free- 
dom of action in the selection of the workmen 
and inhis superintendence over them. When 
the individual workmen, instead of allowing 
matters to take their usual shape and courseg 





make it a condition of their consent to accept- 
ing service that he (the contractor) will yield 
in their favor this right of freedom of action 
as to selection and superintendence, they ab- 
solve him from responsibility which would 
o herwise be thrown upon him and look to 
that of their own selected agencies. When 
the workmen delegate to a labor organization 
which they have joined (and to others in 
privity with their own organization) the right 
of selection and superintendence, they agree 
to accept the membership of their fellow work- 
men in those organizations, and the actions 
of those associations, ipso facto, as a good 
and sufficient guaranty to them for their in- 
dividual safety and protection, so far as the 
contractor is concerned. If they deem mem- 
bership in such organizations as conferring 
benefits upon them, they cannot accept the 
benefits and repudiate the resulting legal dis- 
advantages.”’ 

It seems, if this decision may be considered 
as establishing the rule of law on this subject, 
that the labor unions have overreached them- 
selves in their desire to obtain supreme power. 
They have obtained the power only to wake 
up to a realization that its acquisition was 
a mere attractive bubble, and resulted in the 
loss of the master’s protection and a substi- 
tution therefor of the oversight of their own 
union organization which refuses or is not able 
to respond in damages for the negligence of 
the men it puts in charge of any work. Ifthe 
rule established by this decision is followed 
out to its logical conclusion, it will result that 
whenever a servant belongs to a labor union 
which attempts to dictate in any degree to 
the master what servants he shall employ, 
that, in every such case the master shall be 
absolved from liability from the negligence of 
either foremen or fellow servants. Suppose, 
for instance, a master is compelled to employ 
his foreman and employees from the members 
of a certain labor union in his city. Is not 
his power of selection curtailed and should 
he then be held responsible to servants be- 
longing to such union for not providing them 
with more skillful foremen oremployees? We 
cannot but believe that this is the logical con- 
sequence of the rule announced by the courts 
in the principal case and we may very soon 
expect to see this point raised as a defense in 
many damage suits where the facts warrant it. 

Moreover, we believe the upholding of 
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this defense by the court in the principal 
case to be a most just and proper rebuke to 
labor union domination. If workmen are to 
club together to run the master’s busi- 
ness let them share some of the responsi- 
bilities of the master to the extent at least of 
bearing the burdens and becoming liable for 
the injuries attending their own negligence. 
They should not. be permitted to eat their 
apple and have it too; but this is evidently 
what they would very much like to do, pre- 
suming as they often do, to act as masiers 
while insisting on enjoying all the privileges 
of servants. Let them be compelled to 
exchange the one relation for the other but 
not permitted to enjoy the privileges of both 
and at the same time escape the responsibili- 
ties of either. 








NOTES OF IMPORTANT PECISIONS. 


PRINCIPAL AND AGENT—IMPLIED POWERS OF 
SPECIAL AGENTS.—What are the implied powers 
of special agents is a question for which the text 
books have not furnished a satisfactory solution. 
It is, therefore, with some interest that we bave 
read the very valuable discussion of this question 
by Judge Robert S. Goode of the Missouri Court 
of Appeals in the recent case of St. Louis Gun- 
ning Advertising Co. v. Wanamaker & Biown, 90 
S. W. Rep. 737, wherein it was held that a tailor- 
ing firm, which held one outasa “‘selling agent” 
in another city, was not bound by his contract 
for billboard adverti-ing, unless it was reason- 
able in amount and necessary, und not merely ap- 
propriate and useful, and the facts were such 
that a prudent man in the exercise of ordinary 
diligence would have relied on the agent’s appar- 
ent authority. 

The court, in elucidating its position on 
this important question says: 
acknowledged that the commentators have 
been unable to elucidate and put into a con- 
crete rule the es-ential difference between the 
implied powers of general and special agents; 
but it is manifest that they are sensible the differ- 
ence is fundamental and important in litigation. 
The distinction is deferred to as sound in either 
the language or the spirit of most judicial opin- 
ions on the subject. If Lurie had been designated 
‘general manager’ or ‘mauager’ or ‘superintend- 
ent,’ be would have so far appeared to possess 
the right to make the agreement in dispute as to 
leave no doubt of the defendant’s liability. Huff- 
cut, Ageney, pp. 142, 143, § 107; Inglish v. Ayer, 
79 Mich. 516, 44 N. W. Rep. 942. But, as he was 
a ‘selling agent,’ he did not have the power un- 
less the advertising was necessary in order to 
sell, or at least expedient. Should necessity cr 
expediency be the rule of decision? Our opinion 


**It must be, 





is that from the undoubted doctrine that persons 
m :st inquire more closely and deal more at their 
own risk in the case of special than of general 
agents the conclusion is deducible that the 
former class of agents will have no incidental 
powers, except such as are neceSsary; whereas, 


‘in the case of general agents, more discretion in 


the adoption of uppropriate incidental means is 
allowable. The few cases we have found, which 
treat of the powers of an agent in charge of 
goods, have justified incurring expense for the 
principal only when it was absolutely necessary, 
as opposed to expedient, to do so; like rentinga 
storeroom cr borrowing money to pay freight on 
the goods so as to get them from a carrier. B:ld- 
win v. Garrett, 111 Ga. 876, 36%. E. Rep. 966; 
Tucker v. Woolsey, 64 Barb. 142; Rankin v. Mc- 
Farlane Carriage Co. (Ky.), 75 S. W. Rep. 221. 
The word ‘necessary,’ in common usage, con- 
notes different degrees of necessi y. Cotten v. 
County Com’rs, 6 Fla. 620, 629. It sometimes 
means indispensable; at others, needful, requis- 
ite, incidental, or conducive. Chambers v. St. 
Louis, 29 Mo. 543. In its primary sense it signi- 
fies a thing or act without which some other 
thing or act cannot exist or be done. Commun- 
wealth v. Morrison, 9 Ky. 75, 85. Lurie’s author- 
ity was special. Now, as Lurie was not given 
entire control over the particular business, but 
only the right to do specific acts (make sales), he 
was a special agent. 1 Clark & Skyles, Agency, 
p. 6. Therefore, the natural inference is that as 
to policies and expedients to promote the busi- 
ness, but not indispensable to its successful 
management, and about the wisdom of which 
opinions might differ. the defendant intended to 
reserve the decision to itself; and for that reason 
gave Lurie a title which denoted restricted au- 
thority. Hence our opinion is that the word 
‘necessary,’ as applied to determine in this case 
the agent's power to do an incidental act, should 
be held to mean an act or measure requisite to 
enable him to discharge his main duty—some- 
thing more urgently requred than is signified by 
the words ‘appropriate,’ ‘suitable,’ or ‘expe- 
dient.’ Itshould not be held to mean an act 
without which the agent could not move at all 
toward achieving the main object of the agency; 
or without which, at a given stage, efforts to per- 
form must absolutely cease; but one requisite for 
the achievement of it according to the desire and 
intention of the principal—an act necessary in 
the sense that the main scope and object of the 
agency must fail unless it is done. We speak, of 
course, in view of the fact that no usage on the 
subject is shown. We think an instruction in the 
present case defining the word in the sense we 
have indicated would be correct. The tailoring 
business can be carried on without extensive ad- 
vertising on bulletin boards, or otherwise; but 
advertising is used as a means to increase busi- 
ness in cities where competition is keen. It is a 
good means to build up custom and sometimes 
may be necessary, according to the meaning of 
the word we have pointed out as the proper one 
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to adopt in the present case, though not neces- 
sary in the sense thatthe business is absolutely 
impracticable without it.”’ 

The further quesiion arises, who shall deter- 
mine the question of necessity, the court or jury? 
This question the court answers as follows: ‘As 
to whether the question of necessity is one of law 
cr factis to be determined next. Text-writers 
give long schedules of acts which the courts have 
decided agents may do or not asincident to their 
duty; such as the incidental powers of cashiers, 
adjusters of insurance losses, factors, managers 
of plantations, superintendents of mines, and 
otber kinds of agents. Most of these adjudi- 
cations turn on usage having vested the agent 
with the right he exercised. No doubt around 
many agencies which are of wide and ancient 
vogue, for instance bank cashiers, custom has so 
firmly crystallized many acts as incidentally au- 
thorized that the courts are justified in judicially 
noticing and enforcing the custom. As said, the 
existence of the usage is a question of fact, and 
its effect on a contested transaction a question of 
law. So, where an apparent authority is asserted 
on a course of dealing pursued by an agent, 
the question of whether the principal has 
tolerated such dealings is forthe jury. If he 
is found to have done so, the legal result is that 
he is bound by the one he disputes. But besides 
such instances, there are many in which courts 
have pronounced for and against the power 
without regard to usage, or the previous 
course of business, and purely on the theory 
of incidental necessity. We find decisions that 
this question must be remitted to the 
jury. In Nicholson v. Golden, 27 Mo. App. 
132, it was said the apparent authority of 
an agent was to be gathered by the jury 
from all the facts and circumstances ‘in evi- 
dence — citing Brooks v. Jameson, 55 Mo. 505; 
Sigerson v. Pomeroy, 13 Mo. 620; Howe Machine 
Co. v. Snow, 32 Iowa, 435, and Nicoll v. Insur- 
ance Co., 3 Woodb. & M. 529, Fed. Cas. No. 
10,259. Inthe Nicholson case the point for de- 
cision was not whether the agent had power to 
do what he did as an incident to a power ex- 
pressly conferred; but whether he had been 
given full control over the affair intrusted to him 
for settlement, as to which point the tes:imony 
was contradictory. So in Hull v. Jones, 69 Mo. 
587, the question of fact for the jury was as to 
the existence of an agency in the person who had 
acted as agent, not the scope of his authority. 
In Brooks vy. Jameson the point decided was that 
the power of an agent may be proved by the 
habit of the business; which means, of course, 
that, where similar actions to the one performed 
by the agent are proved to be customary, the act 
is valid. In Sigerson v. Pomeroy the question 
was whether the agents had departed from their 
conceded instructions or had obeyed them. In 
Howe v. Machine Co. there is a dictum of the 
same purport as the one in the Nicholson case. 


In Nicoll v. Insurance Co., the agent’s authority 





was to be deduced from what he had done, 
coupled with the recognition of his doings by the 
company he represented. Therefore the inquiry 
did not relate to incidental powers. ‘There are 
cases more in point. In Johnson v. Investment 
Co.. 46 Neb. 480, 64 N. W. Rep. 1100, it was said: 
‘Whether or not an act is within the scope of an” 
aout s apparent authority is to be determined 
* * asa question of fact from all the cir- 
cumstances of the transaction and the business.’ 
This rule was approved and ‘followed in Holt v. 
Schneider, 57 Neb. 523, 430, 77 N. W. Rep. 1086, 
and in Reid v. Kellogg, 8 S. D. 596, 67 N. W. 
Rep. 687. In the latter case the court said: ‘The 
evidence upon the questions presented was such 
that different minds might reasonably draw 
different inferences therefrom. * * * While 
the question as to the actual agency, upon undis- 
puted facts, is usually one of law, the question of 
ostensible agency depends so largely upon infer- 
ences and conclusions drawn from these facts as 
to be a question of fact.’ The above are the only 
decisions we have found by the American courts 
which squarely hold that the question of what 
incidental powers an agent possesses as neces- 
sary to enable him to execute the purpose ot his 
agency is to be determined by a jury. In Arthur 
v. Barton,6M. & W. 138, it was held that the 
necessity of an agent’s incidental act was for the 
jury; and that is the English rule. See, too, 
Loudon, ete., Soc. v. Bank, 36 Pa. 498, 78 Am. 
Dec. 390; Huntley v. Mathias, 90 N. Car. 
101,47 Am. Rep. 516. In Gulick & Holmes v. 
Grover, 33 N. J. Law, 463, 97 Am. Dec. 728, the 
power to do the act in question depended on the 
previous course of business followed by the agent 
with the principal’s consent; there being no dis- 
pute about the facts. The court said that, when 
the facts are conceded, the question of whether 
the agent had the requisite authority to bind his 
principal is for the court. In Day & Frees Lum- 
ber Co. v. Bixby (Neb.), 93 N. W. Rep. 688, the 
court examined the facts and held that the agent 
of a lumber comp23ny appeared to have power to 
waive a mechanic’s lien. In Davies v. Steamboat 
Co., 94 Me. 379, 47 Atl. Rep. 896, 53 L. R. A. 239, 
it was said to be for the jury to decide whether 
the captain of a passenger steamer had power to 
charge the owner with the duty of delivering 
telegrams addressed to passengers, and that the 
decision depended on whether the particular act 
was necessary to the successful promotion of the 
principal’s business. But, despite these remarks, 
the court decided the voint itself, by ruling that 
the steamboat company owed no duty to its pas- 
sengers to receive and deliver telegrains as inci- 
dent to its business, and that the acts of the cap- 
tain in taking the message to deliver to the per- 
son addressed was outside his duty, that the 
company would not be liable unless it held the 
captain out to the world as having authority. 
To give effect in the present case to sound prin- 
ciples, we think the jury should be instructed 


that before they can hold the defendant liable on 
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the ground that Lurie had authority, as an in- 
cident of his duties as selling agent, to contract 
in defendant’s name for advertising, they must 
find the advertising was reasonable in amount 
and necessary, in view of all the circumstances 
in which Lurie was placed, and not merely ap- 
propriate or useful, and that, ifthey so find, the 
plaintiff was justified in relying on Lurie’s ap- 
parent authority to contract for it, unless plaintiff 
had knowledge that he did not possess the 
authority, or the facts were such that a prudent 
man, in the exercise of ordinary diligence, would 
not have relied on his apparent authority.” 











THE INDIVIDUALISM OF THE CONSTI- 
TUTION. 





The story of the development of the English 
and of the American law is a story through- 
out of a struggle between the innate love of 
the Anglo-Saxon for the right to property 
and to opportunity and to do with such prop- 
erty and opportunity as he pleases and the 
broader idea which comes from being a mem- 
ber of and recognizing the rights of an or- 
ganized society composed of individuals with 
mutual duties, rights and obligations and hav- 
ing a common loyalty to a common country, 
a common cause and a common humanity. It 
is in short the history of a struggle between 
the idea of personal liberty and the idea com- 
prehended in the legal maxim that the public 
welfare is the highest law.1 This maxim and 
its companion, that it is the duty of every citi- 
zen to so use his own as not to injure (un- 
necessarily) that which belongs to another,? 
are as firmly implanted in the English and in 
the American law as are the constitutional 
safeguards which surrcund the right to prop- 
erty and to personal liberty. It may indeed be 
said that the words property and liberty as 
used in the fifth and in the fourteenth 
ainendments to the federal constitution must 
be construed in the light of the maxims men- 
tioned and that a right to property and 
liberty was never intended to be guaranteed 
in matters or things which are injurious to 
the health, welfare, morality® or even conven- 
ience of the public as a whole.‘ It is only, 


1 Salus populi suprema est lex. 

2 Sic utere tuo ut alienum non laedas. 

3 Mugler v. Kansas, 123 U. S. 628; Harbison v. 
Knoxville Iron Co., 103 Tenn. 421, affirmed 183 U. 
8. 18; Deems v. Baltimore, 80 Md. 164. 

4 State v. Kansas City, etc., R. Co., 32 Fed. Rep. 722. 
“Liberty rightfully understood consists in the power 
of doing whatever the laws permit, which is only to 





therefore, in determining upon what is and 
what is aot injurious to the public, as to what 
are and what are not matters of public con- 
cern, and perhaps as to who are and who are 
not, in particular cases, members of the gen- 
eral public,® that ve experience any diffi- 
culty when we seek to pass upon the validity 
of statutory enactments which encroach upon 
the freedom of the individual or the free exer- 
cise of property rights. For though, as we 
havesaid, there is a great and constant struggle 
going on between the principles of individual- 
ism and of collectivism, and although every 
new restraint upon personal activity will 
always be more or less vigorously resisted, 
the doctrine that the welfare of the public is 
the highest law is generally recognized. Even 
the individualism of the Bentham type® in- 


be effected by a general conformity of all orders and 
degrees to those equitable rules of action, by which 
the meanest individual is protected from the insults 
and oppression of the greatest. The absolute rights 
of man, considered asa free agent, erdowed with dis- 
cernment to know good from evil, and with power of 
chosing those measures which appear to him to be 
most desirable, are usually summed up in one general 
appellation, and denominated the natural liberty of 
mankind. This natural liberty consists properly in a 
power of acting as one thinks fit, without any re- 
straint or control, unless by the law of nature; being 
a right inherent in us by birth, and one of the gifts of 
God to man at his creation, when he endued him with 
the faculty of free will. But every man when he en- 
ters into society gives up a part of his natural liberty 
as the price of so valuable a purchase; and in consider- 
ation of receiving the advantages of mutual com- 
merce, obliges himself to conform to those laws which 
the community has thought proper to establish. * * * 
Political, therefore, or civil liberty which isjthat of a 
member of society is no other than natural liberty so 
far restrained by human laws (and no farther) as is 
necessary and expedient for the general advantage 
of the public. Hence we may collect that the law 
which restrains a man from doing mischief to his fel- 
low citizens, though it diminishes the natural, in- 
creases the civil liberty of mankind, but that every 
wanton and causeless restraint of the will of the sub- 
ject, whether practiced by a monarch, a nobility or a 
popular assembly, is a degree of tyranny; nay, that 
even laws themselves, whether made with or without 
our consent, if they regulate and constrain our con- 
duct in matters of mere indifference, without any 
good end in view, are regulations destructive of lib- 
erty; whereas, if any public advantage can arise from 
observing such precepts, the control of our private in- 
clinations in one or two particular points will conduce 
to preserve our general freedom in others of more 
importance, by supporting that state of society which 
alone can secure our independence.” Blackstone 
Com., Vol. 1, p. 7, Lewis Ed. 

5 Compare Harbison v. Knoxville Iron Co., 103 
Tenn. 421; Knoxville Iron Co.v. Harbison, 183 U. S. 
18; State v. Holden, 14 Utah, 71, and Holden v. Hardy, 
169 U. S. 366 with Jn re Morgan, 26 Colo. 415. 

6 And this is the commoner type for the anarchist, 
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sists upon individualism as a principle which 
shall be emphasized under government and in 
society and not out of society. It is advo- 
cated as a governmental idea fromthe stand- 
point of patriotism as wellas from that of the 
individual. He who believes in it is no less a be- 
liever in organized society than is the collect- 
ivist. He advocates individualism because 
he believes it to be the wiser social principle ; 
because he believes that it will promote in- 
dustry, economy, and self-respect, and in 
promoting these virtues will add to the 
strength of the state itself.? 

‘The American law of to-day and the social 
system which it represents, in fact the social 
systems of all civilized couutries, may then 
be said to be compromises between the two 
opposites of individualism and of collectivism. 
There are several kinds of individualism, 
however. ‘There is the individualism of the 
non-resistant anarchist ; there is the individ- 
ualism of the militant Saxon or Norseman and 
there is the individualism of Jeremy Bentham. 
When we speak of anarchism sand of the 
anarchist, we are speaking of the scientific, 
non-resisting anarchist, of the anarchism of 
Tolstoi and of Proudhon, not of the anarchism 
of the terrorist, of the anarchism of Bakunin. 
He who believes in it believes that where 
righteousness and kindliness and a true sense 
of civic duty prevails, no law is necessary. 
He believes perhaps, in an idealistic, in an 
imp actical and in a foolish theory, but inone 
which is comparatively harmless. For his is 
a non-resistant philosophy, one which is based 
on the premise of brotherly love and of the 
golden rule. 

‘*What is the use of law?’’ says Tolstoi; 
‘*Are there criminal statutes, are there prisons 
in the family? Is not society, is not the 
nation, but a larger family? Is it not love 
which is after all supreme?’’ *‘L have noticed 
the herds of wild deer in Siberia,’’ says 
Prince Kropotkin, ‘tI have seen them as they 
whether scientific or terroristic, is in the decided mi- 
nority. 

7 “Itis indeed an essential principle of the law of 
England,” says Mr. Broom, “that the subject hath an 
undoubted property in his goods and possessions; 
otherwise there would remain no more industry, no 
more justice, no more valor; for who will labor? 
Who will hazard his person in the day of battle for 
that whichisnot hisown? And therefore our custom- 
ary law is not more solicitous about anything than to 
preserve the property of the subject from the inunda- 
tion of the prerogative.”” Broom’s Const. Law, 228; 
The Banker’s Case by Turner, 10. 





were crossing a stream and were exposed to 
the attacks of the wolves. The stags formed 
themselves into an advance guard, a rear 
guard, and circled around the flanks. Inthe 
center were the weak, the females and the 
young. To reach them it was necessary that 
the wolves should break through the outer 
circle. There was nolaw. There were no gen- 
darmes, no Cossacks, no jails. ‘There was the 
instinct of love, of service and of protection. 
Are men and women less chivalrous, less 
loving than the beasts of the field ?’’§ 

This is the individualism of the non-resist- 
ing anarehist. It isone extreme. It involves 
an utter negation of the necessity for any 
superimposed iaw. It is the antipode to 
socialism which involves a blind belief in law.® 
It is hardly, however, the individualism of the 
Anglo-Saxon,of the Norseman or of the mod- 
ern commercialist. Their individualism is of 
the self-assertive, acquisitive kind. The believ- 
ers in it were and still to a large extent are 
warriors, exploiters, perhaps pirates. The 
Anglo-Saxon and Norse warriors who laid the 
foundation of the English state and whose 
descendants have ever since made its laws 
and formulated its political thought, were 
individualists because ‘hey themselves were 
strong. They believed in the private and 
unrestrained right to property because they 
had won it by the sword. They believed in 
personal liberty because they felt able to 
assert it. They did not admit the need of the 
governmental protection of the weak. Even 
their kings were at first merely war lords. 
They had at first no conception of the 
brotherhood of man, of the solidarity that 
there is in all mankind. Even at the time of 
Magna Charta the rights and _ privileges 
demanded were for the freemen of England 
alone and seventy-five per cent of the people 
were in practical serfdom. Even up to the 
year 1824 one hundred and sixty (160) 
offenses were punishable with death, and of 
these a very large proportion were offenses 
against property.!° At the time when under 
this brutal code a child could be hanged for 
stealing a sheep, it was considered perfectly 
legitimate to work children of six years of age 


8 These statements were made during the course of 
conversations recently held with Miss Jane Addams 
of the ‘*Hull House,”’ Chicago. 

® To be all law as opposed o anarchism which is no 
law. 

10 See introductions to Newgate Calendar. 
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for sixteen hours a day in the factories and in 
the mines and to harness almost naked women 
to the coal trucks. The advocates of this 
individualism however, were not anarchists. 
They believed in law. The only trouble with 
them was that they had merely a class con- 
science. To them the legitimate and only 
function of government was their own indi- 
vidual protection and advancement. 

The individualism of Jeremy Bentham, on 
the other hand, was altruistic and ethical. It 
was founded on the theory of the greatest good 
for the greatest number. It insisted on the 
premise that the primary end of existence is 
happiness and that every person is in the main 
and as a general rule the best judge of his 
own happiness. Legislation therefore, its 
author maintained, should aim at the removal 
of all restrictions on the free action of the 
individual which are not necessary for 
securing the like freedom on the part of his 
neighbors.!! It differed from scientific,non- 
resistant anarchy in conceding that some 
restraint and some law was necessary to keep 
men from encroaching upon the rights of 
others. It differed merely from the 
collectivism which followed it in England and 
from what we believe to be the dominant and 
wiser thought of to-day, in failing to admit 
that in numerous cases the individual needs 
legislative help to enable him to compete on 
terms of even seeming equality with others, 
and that by the rendering of this aid the 
welfare of the majority is not only subserved 
but that of the state itself. It laid the 
foundation for an intelligent collectivism. 
In emphasizing the dignity of the individual, 
and in seeking to remove the numerous legal 
obstacles which had been cast around the 
struggling worker by the class interests and 
selfishness of generations,!? it paved the way 
for further steps in advance.!* Its fault was 


11 See Dicey on Relation between Law and Opinion 
in England during the 19th Century. 

12 The problems which confronted the legal reformer 
in England and America were at first very different. 
In England feudalism and the selfishness ofa govern- 
ing class had placed innumerable obstacles in the path 
of the individual, which had to be removed before a 
general social advance could be made. In America, 
on the other hand, the individualism of the frontier 
has long prevailed, and the problem bas been to 
wisely enlarge rather than to restrict the domain of 
social responsiveness, and control, as the communi- 
ties have become more densely populated. 

18 The necessity for which, however, Mr. Bentham 
was unwilling to concede. 





merely that it did not go far enough. ‘‘This 
neglect,’’ writes Dr. Arnold in 1838, ‘‘namely 
to provide a proper position in the state for the 
manufacturing population, is encouraged by 
one of the falsest maxims which ever pandered 
to human selfishness under the name of 
political wisdom. I mean the maxim that 
civil society ought to leave its members alone, 
each to look after their several interests, 
provided they do not employ direct fraud or 
force against their neighbors. That is, 
knowing full well that these are not equal in 
natural powers, and that still less have they 
ever within historical memory started with 
equal artificial advantages ; knowing also that 
power of every sort has a tendency to increase 
itself, we stand by and let this unequal race 
take its own course, forgetting that the very 
name of society implies that it shall not be a 
mere race, but its object is to provide forthe 
common good of all, by restraining the power 
of the strong and protecting the helplessness 
of the weak.’’ 

This latter theory, this collectivism of Dr. 
Arnold, if we choose to call it, and which 
followed Benthamism in England is the doc- 
trine of by far the greater number of the 
American courts of to-day. It is in fact the 
doctrine to be found in all of the modern de- 
cisions where the questions at issue have 
been fairly and dispassionately considered and 
discussed. '* It is really in the highest sense 
individualistic. It is an msistence on the 
freedom of contract and of competition. It 
only interferes with modern industrial con- 
ditions where the public health or morals or 
welfare are affected, or where the parties 
sought to be aided are so inferior in equip- 
ment or opportunity in the conflict that a fair 
fight demands some measure of governmental 
aid or protection. !° The American courts 
for example although ready to aid the labor- 
ing man asa poor man by sustaining wage 
exemption and mechanic’s liens laws, '® and 


14 The leading, if not the only case in the opposi- 
tion, that of Jn re Morgan, 26 Colo. 415, is so evidently 
the result of pique and injured dignity, arising out 
of the fact that the legislature disregarded the sug- 
gestions made by the court in the prior case of Jn re 
House Bill, 21 Colo. 29, that it is worthy of but little 
consideration. 

15 See Marbison v. Knoxille Iron Co., 183 U. S. 18; 
Holden v. Hardy, 169 U. S. 366. 

16 Duncan v. Barnett, 11 8. Car. 333; Davis v. 
Alvord, 94 U. 8. 545; Smith v. Newbaur, 144 Ind. 95; 
Glacius v. Black, 67 N. Y. 563. 
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although ever ready to sustain laws which 
impose upon the employer the duty of safe- 
guarding the health and physical safety of his 
employees, have hesitated in sustaining laws 
which have sought to regulate the contract of 
employment. '? They have not as arule, how- 
ever, refused to sustain such laws where a 
necessity for them has really been shown to 
exist, that is to say, a necessity based on 
the ultimate duty of the state to shield its 
citizens from mental, moral and physical de- 
basement, }° or to prevent domestic turmoil 
and insurrection.!*® They have as a rule 
hesitated and have refused their sanction 
merely because they have clung to the belef 
in the actual existence of an equality of con- 
tractual ability and opportunity in the indus- 
trial world, and have, therefore, not seen the 
necessity for legislative interference. ?° Thus 
far it would seem the majority of the Ameri- 
can courts have evinced a willingness to go 
and thus far alone should they go. In this 
they have no doubt evinced a willingness to 
goa step beyond the individualism of Ben- 
tham. But in doing so they have, perhaps, 
merely asserted another and higher indiv d- 
ualism, the individualism of the state itself. 
Bentham’s idea was that the individual should 
have complete freedom of action in all things 
where restraint was not necessary for secur- 
ing a like freedom on the part of his neighbor. 
The modern enlightened collectivist idea is 
that the strength of a nation or of a 
state depends upon the strength and 
manliness and intelligence of its indi- 
vidual citizens, and that the preservation 
of these virtues is essentially a matter of gov- 
ernmental concein. No one, the courts as- 
sert has the right to blight his health or his 
morals or to throw his life away, no matter 
how willing he may be to do so.?! Much 
less may one, by taking advantage of the ig- 


17 Low v. Rees Printing Co., 41 Neb. 127; Ritchie v. 
People, 155 Ill. 98. Especially has this been the case 
when the method of paying or computing wages has 
been sought to be regulated. See Frorer v. People, 
141 Ill. 171; State v. Loomis, 115 Mo. 307; Godcharles 
v. Wigeman, 113 Pa. St. 431; State v. Coal & Coke Co., 
33 W. Va. 188: State v. Goodwill, 33 W. Va. 179. 

18 State v. Holden, 14 Utah, 71; Harbison v. Knox- 
ville Iron Co., 183 U. S. 13. 

19 Harbison v. Knoxville Iron Co., 183 U.S. 13; Peel 
Splint Coal Co. v. State, 36 W. Va. 802. 

20 See opinions in Ritchie v. People, 155 Il]. 98; Fro- 
rer v. People, 141 Ill. 171; Lochner v. New York, 198 
U.S. 45. 

21 See opinion in Holden v. Hardy, 169 U.S. 366. 





norance or the necessity of his fellows com- 
pel such a sacrifice.?? ‘*The legislature,’’ 
says the Supreme Court of the United 
States,?* in passing upon a statute of Utah? * 
which limited the hours of employment in 
underground mines, ‘‘has also recognized the 
fact, which the experience of legislators in 
many states has corroborated, that the pro- 
prietors of these establishments and their op- 
erators do not stand upon any equality, and 
that their interests are, to a certain extent, 
conflicting. The former naturally desire to ob- 
tain as much labor as possible from their em- 
ployees, while the latter are often induced by 
the fear of discharge, to conform to regula- 
tions which their judgment, fairly exercised, 
would pronounce to be detrimental to their 
health or strength. In other words, the pro- 
prietors lay duwn the rules and the laborers 
are practically constrained to obey them. In 
such cases self-interest is often an unsafe 
guide and the legislature may properly inter- 
pose its authority. * * * The fact that 
both parties are of full age and competent to 
contract does not necessarily deprive the state 
of the power to interfere where the parties do 
not stand upon an equality, or where the pub- 
he health demands that one party to the con- 
tract shall be protected against himself. The 
state still retains an interest in his welfare, 
however reckless he may be. ‘The whole is 
no greater than the sum of all the parts, and 
when the individual health, safety and wel- 
fare are sacrificed or neglected, the state 
must suffer.’’ While the Supreme Court of 
New York?® in passing upon a penal statute 
of that state said: ‘‘It (the statute) inter- 
feres to prevent the public exhibition of chil- 
dren under a certain age in spectacles or per- 
formances which, by reason of the place and 
the hour, of the nature of the acts demanded 
of the child performer, and the circumstances 
of the exhibition, are deemed by the legisla- 
lature prejudicial to the physical, mental, or 
moral welfare of the child, and hence, to the 
interests of the state itself. * * * The 
scanty dress of the ballet dancer, the pirouet- 
ting, and the various other described move- 
ments with the limbs, and the vocal efforts, 


22 See opinions State v. Holden, 14 Utah, 71; Holden 
v. Hardy, 169 U.S. 366. 

23 Holden vy. Hardy, 169 U. S. 366, 

24 State v. Holden, 14 Utah, 71. 

2 People v. Ewer, 141 N. Y. 129. 
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cannot be said to be without possible preju- 
dices to the physical condition of the child; 
while amidst the glare of the footlights, the 
tinsel surroundings, and the incense of popu- 
lar applause, it is not impossible that the im- 
mature mind should contract such unreal 
views of existence as to unfit it for the stern 
realities and exactions of later life. The 
statute is not to be construed as applying 
only when the exhibition offends against 
morals or decency, or endangers life or limb 
by whatis required of the child actor. Its 
application is to all public exhibitions or 
shows. That any and all such shall be 
deemed prejudicial to the interests of the 
child and contrary to the policy of the state 
to permit, was for the legislature to consider 
and say. The right of personal liberty is not 
infringed upon because the law imposes limi- 
tations or restraints upon the exercise of fac- 
ulties with which the child may be more or 
less exceptionally endowed. The inalienable 
right of the child or adult to pursue a trade 
is indisputable ; but it must be not only one 
that is lawful, but which the state or sov- 
ereign as parens patriw recognizes as proper 
and safe. Itis not the strict moralist view, 
dictated by prejudice, but the view from the 
staudpoint of a member of the body politic.’’ 

Again in the case of Peel Splint Coal Co. v. 
State,?® the Supreme Court of West Virginia 
in sustaining a provision of the statute of that 
state, which it had theretofore held to be in- 
valid,?* which perhaps would be held to 
be invalid by the majority of the American 
ecourts,?® and which made it unlawful ‘‘for 
any corporation, company, firm or person, en- 
gaged in any trade or business, either direct- 
ly or indirectly, to issue, sell, give or deliver 
to any person employed by such corporation, 
company, firm or person, in payment of wages 
due such laborer, or as advances for labor not 
due, any script, token, draft, check or other 
evidence of indebtedness, payable or redeem- 
able ctherwise than in lawful money,’’ said: 
‘¢We do not base this decision so much upon 
the ground that the business is affected by 
the public use, but upon still higher ground, 
that the public tranquillity, the good and 


26 36 W. Va. 802. 

27 State v. Coal & Coke Co., 88 W. Va. 188; State v. 
Goodwill, 33 W. Va, 179. 

28 Godcharles v. Wigeman, 1138 Pa. St. 431; Frorer v. 
People, 141 Ill. 171; State v. Loomis, 115 Mo. 307; 
Braceyille Coal Co. v. People, 147 Ll. 66. 





safety of society, demand, where the number 
of employees is such that specific contracts 
with such laborers would be improbable, if 
not impossible, that in general contracts jus- 
tice shall prevail as between operator and 
miner; and, in companies dealing with the 
multitude of miners with which the state has, 
by special legislation, enabled the owners and 
operators to surround themselves, that all op- 
portunities for fraud shall be removed. The 
state is frequently called upon to suppress 
strikes ; to discountenance labor conspiracies ; 
to denounce boycotting, as injurious to trade 
and commerce ; and it cannot be possible that 
the same police power may not be invoked 
to protect the laborer from being made the 
victim of the compulsory power of that arti- 
ficial combination of capital which special 
state legislation has originated and rendered 
possible. It is a fact worthy of consideration, 
and one of such historical notoriety, that the 
court may recognize it judicially, that every 
disturbance of the peace of any magnitude in 
this state since the civil war, has been evolved 
from the disturbed relations between power- 
ful corporations and their servants and em- 
ployees. It cannot be possible that the state 
has no police power adequate to the protec- 
tion of society against the recurrence of 
these disturbances, which threaten to shake 
civil order to its very foundations. Colli- 
sions between the capitalist and the working- 
man endanger the safety of the state, stay 
the wheels of commerce, discourage manu- 
facturing enterprises, destroy public confi- 
dence, and at times throw an idle population 
upon the bosom of the community.’’ 

These cases indicate the extent to which 
legislative interference with the freedom of 
conduct and the right to property can and 
should go. To go beyond them, that is to 
interfere where the public health, safety, 
morals, convenience or peace are not in- 
volved, or where the persons sought to be 
protected are under contractual disabilities, 
would, in the opinion of the writer, and un- 
doubtedly, according to such decisions, be 
to go too far and would have a tendency to 
prevent rather than to aid the growth of that 
self-respecting individualism, which is the 
best foundation for a healthy and progressive 
national life. When we speak of the public 
health, however, we speak in the language of 
the Supreme Courts of Utah, and the United 
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States?* when they included in the term pub- 
lic, the employee and the person under con- 
tract. We do not believe in the reasoning of 
the Supreme Court of Colorado, which seems 
to hold that the legislature has no right to 
interfere as between employer and employee 
and with the contract of employment — that 
the legislature can only concern itself with 
the welfare of the public as a whole, and that 
the employee is not a member of the general 
public.®® In thus interfering with the indi- 
vidual liberty and the use of property, our 
courts can hardly be said to be socialistic. 
Rather they may be said to be making a last 
stand against socialism. They appear rather 
to have been actuated by the belief that legis- 
lative interference is necessary in order that 
individualism may survive, in order that the 
health and the morals of citizens may be safe- 
guarded and in order that a capitalistic, mon- 
opolistic socialism may be warded off. They 
seem to think that interference is necessary 
in order that the public shall not be driven to 
the extreme of demanding state socialism.*! 
The courts are willing that the legislatures 
shall protect the children and the weak, and 
those under contractual disabilities, because 
on the strength and health of the individual 
the strength of the state depends. They are 
willing to sanction the control of monopoly 
and the regulation of railroad rates and 
charges and the giving of rebates, because, 
unless this is done, they fear that there will be 
no competition and no individualism. They 
are not engaged in encouraging the state 
socialism and governmental ownership which 
must be the inevitable result, if the people 
generally come to believe that freedom of 
competition and a fair equality of opportunity 
are things of the past, and are gone forever. 
In this we are not speaking of all the state 
statutes. Many of them are unwise and many 
of them are foolish. We are speaking, rather, 
of the decisions of the American courts, and 
of those statutes which the American courts 
have generally sustained. 

There is one decision in the line of cases, 
however, which appears to the writer to be 

29 State v. Holden, 14 Utah, 71, 96; Peel Splint Coal 
Co. v. State, 36 W. Va. 802; Harbison v. Knox- 
ville Iron Co., 103 Tenn. 421: Holden v. Hardy, 169 
U.S. 366; Knoxville Iron Co. vy. Harbison, 183 U.S, 13. 

30 Inve Morgan, 26 Colo. 415. 

5. “Better government ownership of railroads than 


railroad ownership of government.” Eugene Debs 
in a public speech delivered at Peoria, Il. 





peculiarly unwise, peculiarly inconsistent and 
peculiarly unfortunate. It is the recent case 
of Lochner v. New York,*? in which the Su- 
preme Court of the United States declared in- 
valid a statute of the state of New York, 
which limited the hours of labor in the baker- 
ies of that state to sixty hours a week, and 
ten hours a day. In it the Supreme court of 
the nation assumed to itself the prerogative 
of overriding the political and social judg- 
ment, not merely of the legislature of the 
state of New York, but that of the county 
court of Oneida county, of the court of ap- 
peals and of the state supreme court, and 
this in a matter of purely local concern. We 
are not here discussing the wisdom or lack of 
wisdom shown in the passage of the statute 
under consideration or the necessity therefor. 
We are merely discussing the question of the 
prerogative of the Supreme Court of the 
United States. There has for a long time 
been, and perhaps always will be, a conflict in 
the several states over the respective prov- 
inces of the courts and the legislatures in the 
matter of police legislation. That is to say 
over the question as to whether it is for the 
courts or for the legislatures to determine 
upon the necessity or the exigency of any 
particular piece of legislation. The Lochner 
case, however. goes further. It not 
merely overrules the legislative discretion 
of the New York legislature, but the 
judgment of the New York courts. 
It ignores the primary intention of the four- 
teenth amendment which was to safeguard 
the political and civil rights of the newly en- 
franchised slave, or at any rate to protect the 
weak and not to entrench the strong. It in 
principle overrules a long line of former de- 
cisions. The supreme court of the nation for 
instance had, prior to the decision mentioned, 
emphatically asserted that oleomargarine was 
a subject of interstate commerce, was not 
necessarily injurious to health, was not neces- 
sarily a nuisance, was property, and that al- 
though a state might exclude from its borders 
pestilence either to the body or to the mind, 
and that which was a nuisance was not prop- 
erty or a subject of interstate commerce; it 
could not, since oleomargarine was property, 
either absolutely prohibit its importation, nor 
make the original package obnoxious and its 
sale difficult by requiring foreign oleomargar- 


82 198 U.S. 45. 
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ine to be colored pink.*® It had, however, 
just as firmly held that as far as domestic 
oleomargarine was concerned, the state could 
do with it as it pleased; could destroy all 
property rights therein, and could absolutely 
prohibit its manufacture and its sale.*4 It 
in short and in spite of the provision of the 
fourteenth amendment, which forbade the 
states to deprive any person of liberty or 
property without due process of law, adopted 
a strictly laissez faire attitude in so far as their 
internal affairs were concerned. 

A perusal indeed of a long line of cases 
leads us to believe that until the decision of 
the case of Lochner v. New York, the ten- 
dency of the Supreme Court of the United 
States had for a long period of years been to 
trust to the discretion of the state courts and 
of the state legislatures in so far as the in- 
ternal affairs of the states ‘were concerned, 


33 Schollenberger v. Pennsylvania, 171 U. 8.1; Col- 
lins v. New Hampshire, 171 U. S. 30. 

34 In the leading case on the subject the court said: 
“The legislature of Pennsylvania, upon the fullest in- 
vestigation, as we must conclusively presume, and 
upon reasonable grounds as must be assumed from 
the record, has determined that the prohibition of 
the sale or offering for sale, or having in possession to 
sell for purposes of food, of any article manufactured 
out of oleoaginous substances or compound other 
than those produced from unadulterated milk, will 
promote the public health, and prevent fraud in the 
sale of such articles. If all that can be said of this 
legislation is, that it is unwise or unnecessarily op- 
pressive to those manufacturing or selling wholesome 
oleomargarine as an article of food, then their appeal 
must be to the legislature, not to the judiciary. The 
latter cannot interfere without usurping powers com- 
mitted to another department of government.’ 
Powell v. Pennsylvania, 127 U. 8S. 678. ‘*Whether 
dealing in and selling cigarettes is that kind of a bus- 
iness which ought to be licensed is, we think, consid- 
ering the character of the article to be sold, a question 
for the state, and through it, for the city, to deter- 
mine for itself, and that an ordinance providing rea- 
onable conditions upon the performance of which a 
license may be granted to sell such article, does not 
violate any provision of the federal constitution. 
Regulations respecting the pursuit of a lawful trade 
or business are of very frequent occurrence in the 
various cities of the country, and what such regula- 
tions shall be, and to what particular trade, business, 
or occupation they shall apply, are questions for the 
state to determine, and their determination comes 
within the proper exercise of the police power by the 
state, and unless the regulations are so utterly un- 
reasonable and extravagant in their nature and pur- 
pose, that the property and personal rights of the cit- 
izen are unnecessarily and in a manner wholly aibi- 
trary, interfered with or destroyed without due pro- 
cess of law, they do not extend beyond the power of 
the state to pass, and they form no subject for federal 
interference.” Opinion in Gundling v. Chicago, 177 
U. S. 33, 20 Sup. Ct. Rep. 633, 176 Ill. 340. 





and interstate commerce, or the national pre- 
rogative were not affected. This tendency is 
especially apparent in the recent decisions of 
the courts which have been handed down 
since the prejudice and passions of the civil 
war began to abate, and the proper limits 
of the doctrine of state sovereignty came 
to be sanely discussed. In these latter 
decisions indeed the intention is clear to con- 
cede to the several states the fullest measure 
of home rule, and only to allow the protection 
of the fourteenth and fifteenth amendments to 
be invoked in the most extreme cases, cases 
where from race or class jealousy, or hatred, © 
classes or individuals are deprived of their 
rights as citizens or freemen, or where op- 
pression is resorted to. There appears to be 
a marked unwillingness, if not an absolute 
refusal, touse the amendments in question 
for the purpose of nullifying laws whose un- 
questioned motive is the public welfare, or 
which, in so far as the individual is concerned, 
are protective and not spoiliative.**® 

We are led to ask what this decision 
means? Does it portend the overruling of 
prior cases like that of Powell v. Pennsyl- 
vania, and the inauguration of an era of fed- 
eral interference and of federal control, of the 
destruction of state individuality, or is it 
merely a mistake, the result of a sudden fear 
of the increasing strength of the labor move- 
iment and of its encroachments upon organ- 
ized capital, a feeling, to quote the language 
of Mr. Jnstice Brewer, used in a recent public 
speech, that ‘‘the time has come when the 
courts must be prepared to protect the few 
against the tyranny of the many, those who 
possess property azainst the attacks of those 
who have none.’’ We hope that the latter 

35 This was the position clearly taken in the case of 
Atkin v. Kansas, 191 U. 8. 207 (decided in 1903),where 
the Supreme Court of the United States sustained a 
statute of Kansas which provided that eight hours 
should constitute a day’s work for all laborers, em- 
ployed by or in behalf of the state, or any of its mnni- 
cipalities, and made it unlawful for any one there- 
after contracting to do any public work to require or 
permit any laborer to work longer than eight hours 
per day, except under certain specified conditions; in 
the case of Holden v. Hardy, 169 U. S. 366, which sus- 
tained a statute of Utah forbidding the employment 
of laborers for more than eight hours per day in the 
underground mines, and in the. still more extreme 
case of Knoxville Iron Co. v. Harbison, 133 U. S. 18, 
in which a statute of Tennessee was sustained, which 
regulated the method of paying wages in the mines of 
that state. It is also the position which is unques- 


tionably taken in the case of Gundling v. Chicago, 
177 U. S. 38, 20 Sup. Ct. Rep. 633, 176 Ill. 340. 
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view is the true one. But even if this be the 
case, is not the decision unwise and danger- 
ous, as must always be the case of departures 
from basic principles, which are induced by 
temporary fear or temporary prejudice? We 
are as a nation often so much impressed with 
the seeming necessity for immediate relief, 
and with the immediate problems of to-day, 
that we fail to guard against the dangers of 
to-morrow. The Supreme Court of the 
United States can hardly, while maintain- 
ing, except where interstate commerce is 
directly affected, a strictly laissez faire atti- 
tude in relation to state vices, asin the case 
of cigarettes and intoxicating liquors, and in 
relation to state food supplies, as in the case 
of oleomargarine, and after going to the al- 
most absurd length of ‘‘the grandfather 
cases,’’ afford to preserve any other attitude 
in the great conflict between capital and la- 
bor. Back ofall government is as a last resort 
force. A constitutional government guided 
by a judiciary is only possible where the ma- 
jority of the people have confidence in and 
* are willing to support that judiciary. It is 
unwise to allow any class of the population to 
feel, as organized labor in the country to- 
day undoubtedly does feel, no matter how 
unjustifiedly, that the national judiciary is 
the bulwark of the employers, and of the 
vested interests. To that extent patriotism 
is weakened, and the stability of the national 
government undermined. Is it not safer to 
leave tue decision of these questions to the 
local legislative bodies, and to the local courts, 
or, if interference must be the rule, to inter- 
fere in every case where the right to property 
and to liberty is affected. There can be no 
question that the dominant opinion in the 
state of New York was in favor of the regula- 
tion of the hours of labor in the bakeries of 
that state, nor can there be any question 
that the occupation of the baker is one which 
is extremely unhealthful.*® I think, said 
Mr. Justice Holmes in his dissenting opinion, 
that the word liberty in the fourteenth amend- 
ment is perverted when it is held to prevent 
the natural outcome of a dominant opinion, 
unless it can be said that a rational and fair 
man necessarily would admit that the statute 


proposed would infringe fundamental princi- 


36 See medical testimony quoted in the dissenting 
opinions in Lochner v. New York, 198 U. S. 45, 70. 





ples as they have been understood by the tra- 
ditions of our people and our law.’’*7 

It is well to remember that prior to the 
passage of the fourteenth amendment to the 
federal constitution, except in so far as purely 
national matters were concerned, which 
in the main were matters pertaining to our 
relations with foreign nations, to our reve- 
nues, our currrency and interstate commerce, 
the right of interference by the federal gov- 
ernment or by the Supreme Court of the 
United States with the domestic affairs of the 
several states was not existant, and that with 
the exceptions mentioned, the state was sover- 
eign within its borders. We, too, should re- 
member that the moving purpose in the en- 
actment of the fourteenth amendment was to 
protect the negro in his newly acquired lib- 
erty. That the fifth amendment which 
guaranteed due process of law to the people 
of the several states was a restriction upon the 


federal government alone, and up to the time © 


of the passage of the fourteenth amendment 
had never been invoked for the purpose of 
nullifying police regulations, state or national. 
It is indeed fair to assume that the people of 
the United States when they voted for and 
ratified the fourteenth amendment had no 
idea and intention that it should be used as a 
means for nullifying any general exercises of 
state sovereignty and state prerogative which 
were sanctioned by the majority of the repre- 
sentatives of the people, sustained by the 
state courts and whose motive was not to op- 
press but to preserve and protect. 

There is hardly, at any rate, a need for 
federal grandmothering. The states are not 
wholly given over to mob rule, much less to 
mob judge-made law. There can be no doubt, 
and this in spite of the modern agitation in 
favor of municipal ownership and govern- 
mental control, that the attitude of the Ameri- 
can state courts is to-day and will for a long 
time remain conservative and individualistic. 
The love of personal independence is deeply 
rooted in the Anglo-Saxon mind and the theory 
is especially cherished in America that an 
equal opportunity is open to all. This 
has for so long been an ideal that it 
is often difficult for the judge, who 
as a rule has himself prospered, to be- 
lieve that other classes in the industrial 
struggle need help, or themselves desire to 


87 Lochner v. New York, 198 U. 8. 45, 76. 
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have the complete freedom of action and of 
initiatise taken from them.** They cherish 
the vision of equality and of opportunity to a 
greater extent perhaps, than it really exists.*® 
So too, a large number of our judges have 
come from and still owe their election tothe 
farmer class, a class in which (except in so 
far as railroad monopolies are concerned), 
the love of individualism is egpecially to be 
found. After their elevation to the bench, 
also, as perhaps has been the case during 
their previous careers at the bar, they spend 
their social lives in the society of the prosper- 
ous who seem well able to care for them- 
selves and who are, as a rule individualists. 
Even the modern governmental ownership 
movement will probably meet with a tardy 
recognition from the state courts, since our 
udges and our legislators are, as a rule, well 
advanced in years, and, as has been so well 
pointed out by Professor Dicey,*® legislative 
change is usually in the line of the thought 
which prevailed in the youth of its authors. 
There is much in the language of Mr. Jus- 
tice Brewer when in a public address he said: 
‘*It is as true of government as of the church, 
the great effort of religion should not be to 
gather all into one organic church, compel- 
ling each individual to mould his faith, his 
notions of worship into one form no matter 
how beautiful, but rather while developing 
the spirit of charity, leave each to seek or- 
ganization and that relation which gives the 
freest place to his intellectual and spiritual 
activity * * * so considering all the di- 
verse types of individual life, the variety of 
society born of the physical and climatic con- 
ditions of the different parts of the union, the 
varied industries and activities of those parts, 
nothing will tend to more perfectly develop 
the life of the individual than to leave each 
part free to establish in the fullest possible 
degree its local rules and regulations. A 
body of laws which would be appropriate for 
Massachusetts, with its manufacturing indus- 
88 See opinionsin Richie vy. People, 155 Ill. 98; Fro- 
rer v. People, 141 Ill. 171; State v. Loomis, 115 Mo. 
307; Braceville Coal Co. v. People, 147 Ill. 66. The act 
is an infringement alike of the rights of the employer 
and the employe. More than this it is an insulting 
attempt to put the laborer under a legislative tutelage 
which is not only degrading to his manhood,” etc. See 
opinion, Godcharles v. Wegeman, 113 Pa. St. 4381. 
39 See opinions in Holden v. Hardy, 169 U. S. 366 
and Knoxville Iron Co. v. Harbison, 183 U. S. 13. 


40 Dicey on the relation between law and opinion 
in England during the 19th century. 





tries and the quality of life which is devel- 
oped under those circumstances, might be 
sadly out of place in Colorado, with its min- 
ing industries and its essentially different 
habits of life. Indeed, it is the real glory 
and safety of the federal system, that which 
enables it to expand and to take in more and 
more territory, that it permits each portion of 
a great territory to develop its own local life 
according to its own notions, free from any 
external control except in respect to matters 
which are part and parcel of the national 
life.’’41 
ANDREW ALEXANDER BRUCE. 
University of North Dakota. 
41 Address before the graduating class of the law 


department of the University of Wisconsin, delivered 
in 1901. 








INJUNCTION — PROTECTION OF PROPERTY 
FROM INJURY AS AFFECTED BY THE 
RELATIVE VALUE OF INTERESTS IN- 
VOLVED. 


McCLEERY vy. HIGHLAND BOY GOLD MIN. CO. 





United States Circuit Court, D. Utah. 


Where the use made of its property by a defendant 
causes a substantial and continuous injury to the 
property of complainant, the right of comp!ainant to 
protection in equity by injunction is not affeeted by 
the fact that defendant has large capital invested in 
its business, while the value of complainant’s prop- 
erty is comparatively small. 


Defendant built and operated a large smelter, the 
dust and vapors from which caused material injury 
to the trees, vegetation, and crops on the farms of 
complainants, who for several years, however, made 
no attempt to enjoin the continuance of the wrong, 
although they brought actions for damages, and dur- 
ing such time defendant largely increased the capacity 
and value of its plant. Held that, while complain- 
ants were entitled to protection in equity, in view of 
their delay in applying for an injunction it would 
only be granted on condition of defendant’s refusal to 
pay the damages suffered by complainants in the past 
and not compensated for, and such as would result 
from the continued operation of the smelter in per- 
petuity, as the same should be determined by the 
court. 


MARSHALL, D. J.: This suit was instituted by 
David McCleery, suing in behalf of himself and 
all others similarly situated. Subsequently, by 
leave of court, John Evans, Feargus Lester, An- 
drew Swenson, and Matilda Swenson, his wife, 
were permitted to join as plaintiffs. ‘The com- 
plainants are each owners of separate farms situ- 
ated in Salt Lake county, Utah, in the vicinity of 
the Highland Boy Gold Mining Company’s smel- 
ter. The defendant is the owner of a mine and 
of a large smelter, in which the ores of the 
mine are smelted. The ores treated are sulphide 
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in character and in the process of smelting 
sulphur dioxide fumes are generated and escape. 
When moisture is added to this sulphur dioxide, 
it becomes sulphurous or sulphuric acid, and 
when, by reason of becoming cool, it falls to the 
ground, it is injurious to growing vegetation. It 
is also claimed that dust escapes from the stack 
of the smelter in such quantities as to injure 
vegetation and as to be injurious to stock fed on 
hay on which the dust may have settled. The 
fumes and dust expelled from the defendant’s 
smelter fall to some extent upon the land of the 
complainants and inflict substantial damage. 
The defendant has invested in its smelter ap- 
proximately $500,000, employs in the work about 
450 men, and treats approximately 500 tous of 
crude ore per day. The escape of the fumes and 
dust are necessarily incident to the smelting and 
not due to any negligence. The object of this 
suit is to enjoin the continuation of the smelting 


operations. 
The title of the complainants to their respect- 


ive farms is admitted. The substantial invasion 
of their rights to some extentand the purpose 
to continue this invasion is also admitted. It is, 
however, contended by the defendant that the 
injuries inflicted are to the trees and other veget- 
ation, and not to the substance of the land, so as 
to render it infertile after the nuisance has per- 
manently ceased. This contention may be as- 
sumed to be correct for the present purposes, but 
without any expression of opinion as to the 
weight of the evidence on this issue. It follows, 
however, from the admitted facts, that, if equit- 
able relief be denied, plaintiffs will be remitted 
to a multiplicity of actions of law, and that this 
case falls clearly within the class in which equity 
grants relief by a prevention of the continuing 
wrong. The substantial contention of the de- 
fendant is that it is engaged in a business of such 
extent and involving such a large capital that 


the value of the plaintiffs’ rights sought to be ! 


protected is relatively small, and that therefore 
an injunction, destroying the defendant's busi- 
ness, would inflict a much greater injury on it 
than it would confer benefit upon the plaintiffs. 
Under such cireumstances, it is asserted, courts 
of equity refuse to protect legal rights by injunc- 
tion and remit the injured party to the partial 
relief to be obtained in actions at law. Sta'ed in 
another way, the claim in effect is that one 
wronglully invading the legal rights of his neigh- 
bor will be permitted by a court of equity,to con- 
tinue the wrong indefinitely on condition that he 
invests suflicient capital in the undertaking. I 
am unable to accede to this statement of law. If 
correct, the property of the poor is held by un- 
certain tenure, and the constitutional provisions 
forbidding the taking of property for private use 
would be of no avail. As a substitute it would 
be declared that private property is held on the 
condition that it may be taken by any person 
who can makea more profitable use of it, pro- 
vided that such person shall be answerable in 
damage to the former owner for his injury. Ina 





state of society the rights of the individual must 
to some extent be sacrificed to the rights of the 
social body; but this does not warrant the fore- 
ible taking of property from a man of small 
means to give it to a wealthy man, onthe ground 
that the public will be indirectly advantaged by 
the greater activity of the capitalist. Public 
policy, I think, is more concerned in the protec- 
tion of individual rights than in the profits to 
inure to individuals by the invasion of those 
rights. As said by Judge Sawyer in Woodruff v. 
North Bloomfield Gravel Mining Co. (C. C.), 
18 Fed. Rep. 753, 807: * Of course. great inter- 
ests should not be overthrown on trifling or 
frivolous grounds, as were the maxim ‘de minimis 
non curat lex’ is applicable; but every substantial, 
material right of person or property is entitled 
to protection against all the world. It is by pro- 
tecting the most humble in his small estate 
against the encroachments of large capital and 
large interests that the poor man is ultimately 
enabled to become « capitalist bimself. If the 
smaller interests must yield to the larger, all 
sm.Jl property sights, and all smaller and less 
important enterprises, industries, and pursuits, 
would sooner or later be absorbed by the large, 
more powerful, few; and their development toa 
condition of great value and importance, both to 
the individual and the public, would be arrested 
in its incipiency.’’ While I recognize a conflict 
of authority upon this question, I think the better 


considered cases support the conclusion here 
reached. Woodruff v. North Bloomfield Grav 


Min. Co. (C. C.), 18 Fed. Kep. 753; Shelfer v. 
City of London (1895), 1 Ch. 287; Imperial Gas 
Light & Coke Co. v. Broadbent, 7 H. L. C. 660, 
672; Cowper v. Laidler (1°03), 2 Ch. 327; Corn- 
ing v. Troy I. & N. Factory, 40 N. Y.191. If it 
be said that an owner of property may refuse to 
sell unless he gets a fancy price, and in this way 
use his injunction for purposes of extortion, that 
is but saying that be has the rights of the or- 
dinary owner of property to sell at what 
price he pleases, or to refuse to sell if he so de- 
sires. Itisalso true, as said by Lord Wensley- 
dale in St. Helen’s Smelting Co. v. Tipping, 11 
H. L. C. 652. **The defendants say: ‘If you do 
not mind, you will stop the progress of works of 
this description.’ I agree that it is so, because, 
no doubt, in the county of Lancaster above all 
other counties, where great works have been 
created and carried on, and are the means of 
developing the national wealth, you must not 
stand on extreme rights and allow a person to 
say: ‘I will bring an action against you for this 
and that, and so on.’ Business could not go on if 
that were so. Everything must be looked at 
from a reasonable point of view. ‘Therefore the 
law does not regard trifling and small inconveni- 
ences, but only regards sensible inconveniences, 
injuries which sensibly diminish the comfort, 
enjoyment, or value of the property which is 
affected.’’ In the case here presented the injury 
is not trifling, but substantial, and is only smal} 
when compared with the large sum invested in 
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defendant’s enterprise. The controversy is to be 
considered on the theory that the defendant has 
no power to condemn the right to continue the 
injury. It has made no attempt, nor shown any 
inclination, to condemn this right, and it is un- 
necessary to express any opinion as to the exist- 
ence of the power. It does not follow, however, 
that an unconditional injunction must issue. In 
the bill it is alleged: ‘The said defendant has, 
* * * andthe said defendant claims to have, 
the right to acquire all lands necessary for its 
use for its smelter site; and although this com- 
plainant and others have offered to sell to said 
defendant corporation the said lands which are 
being destroyed by the operations thereof at 
their market value, yet said defendant has re- 
fused and still refuses either to exercise its said 
right to acquire said lands through eminent do- 
main or to purchase them by private sale.’’ And, 
as alternative relief, it is prayed: ‘‘And if the 
facts and circumstances be such as to warrant 
your honors in granting said relief, that the said 
defendant be compelled to exercise the right of 
eminent domain accorded by the laws of the 
state of Utah, and be compelled to acquire by 
due course of law the title and right of possession 
of the land and premises belonging to your orator 
as premises reasonably necessary for the con- 
tinued use and operation of its said smelter plant; 
your orator hereby offering to permit the ac- 
quisition of said premises under said right. of 
eminent domain.’’ If the injuries inflicted by 
the defendant are to be regarded as a taking, the 
defendant does not take the entire land, but 
simply an easement to discharge dust and vapors 
containing sulphurous and sulpburic acid on it. 
The injury so inflicted does not deprive the com- 
plainant’s land of all value for farming, and, per- 
haps, does not extend to the entire tacts of land. 
The offer to submit to condemnation must, then, 
be considered as a consent that full damage for a 
perpetual easement to continue the discharge of 
fumes and dust on complainants’ land be assessed 
in one action in lieu of an injunction. The right 
in this case, however, to assess the damage and 
to order an injunction only in case the damage 
be not paid, does not depend on the consent of 
the complainants. The defendant commenced to 
operate its smelter in June, 1899. The complain- 
ant McCleery alleges affirmatively that he recog- 
nized the injurious effects from this operation as 
early as the summer or fall of 1900, although he 
did not then fully appreciate the extent of the in- 
jury; that he left the state of Utah in the spring 
of 1901, and did not return until January, 1903. 
This suit was instituted June 24, 1903. With re- 
spect to the other complainants no effort is made 
to excuse the delay in bringing the suit. It ap- 
pears that during this period the defendant 
greatly increased the capacity of its smelter, and 
commenced to operate at the increased capacity 
in January, 1901. The absence of McCleery from 
the state is no excuse for the delay. Before he 





left he recognized the existence of the nuisance. 
He must be held to have kept in such touch with 

his property asto have known of the subsequent 
aggravation of the injury. If he did not in fact 
have this knowledge, it was because he did not 
exercise the care usual with owners of property 
under circumstances advising them of the need 
of watchfulness. No attempt was made by any 
of the complainants to enjoin the continuance of 
the wrong until May 12, 1902. The damage suits 
theretofore brought did not notify the defendant 
that a cessation of the operation of the smelter 
would be demanded. ‘They rather induced the 
expectation that its operation would be permitted 
on condition of the payment of damage. Under 

those circumstances, even where admittedly there 
isno right of condemnation, damages may be 
assessed by a court of equity and an injunction. 
ordered only upon the failure of the defendant to 
pay the damage. ‘he defendant is, of course, not 
required to pay the damage assessed, but, if it 

fails to do so, must submit to an injunction. The 
rule rests on the theory that the time at which a 
party applies to the court of equity affects the 
character of relief to be granted. The rule is de- 
clared by the Supreme Court of the United States 
in New York City v. Pine, 185 U.S. 93, 22 Sup. 
Ct. Rep. 592, 46 IL. Ed. 820, a case involving the 
principles here in question, and needs no further 
elaboration. See also Pappcnheim v. Metropohi- 
tan Elevated Ry. Co., 128 N. Y. 436, 28 N. E. 
Rep. 518, 13 L. R. A. 401, 2¢ Am. St. Rep. 486; 

Jackson vy. Stevenson, 156 Mass. 496, 31 N. E. 
Rep. 691, 32 Am. St. Rep. 476; Osborne v. Mis- 
souri Pac. Ry. Co., 147 U. S. 248, 13 Sup. Ct. Rep. 
299, 37 L. Ed. 155. The complainants Andrew 
Swenson and wife have no right to an injunction, 

for they have released the defendant from any 
liability by reason of the operation of the smelter 
privr to January 1, 1904. As to them the bill is 

dismissed. With respect to the other com- 

plainants the case will be referred to the master 
to ascertain and report to the court the damage 

heretofore suffered by the respective complain- 

ants by reason of the operation of the smelter 

and for which they have not heretofore been 

compensated or recovered judgment, and the 

damage they will in the future so suffer by a 

perpetual operation of the smelter to the capacity 

its operation is now contemplated; that is, the 

amount the right to continue the operation 

will decrease the present market value of com- 

plainants’ land. If within 30 days after the final 

assessment of this damage, and upon tender to 

the defendant of proper instruments on the part 
of the complainants granting the right to con- 

tinue the operation of the smelter, the defendant 

shall fail to pay the damage so ascertained, an 

injunction will issue. If, however, the defend- 

ant makes such payment, the bill will be dis- 

missed. 
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Nore.— Objection to Relief by Injunction on the 
Ground that Injury to Defendant would be Greater 
than Benejit to Plaintiff.—The principal case is a most 
logical refutation of a rule of equity, which seems to 
be established by the authorities to the effect that an 
injunction should not issue when it would work 
great harm to one party without a corresponding 
benefit to the other. This rule is supported by the 
following authorities: Swift v. Jenks, 19 Fed. Rep. 
641; Chapin v. Ground, 15 R. I. 579, 10 Atl. Rep. 639; 
Scott v. Palms,48 Mich. 505, 12 N. W. Rep. 677; Cum- 
berland Telephone Co. v. Railroad, 42 Fed. Rep. 273, 
12 L. R. A. 544; Appeal of Richards, 57 Pa. St. 105, 98 
Am. Dee. 202; Western Railway of Alabama v. Rail- 
road, 96 Ala. 272, 11 So. Rep. 483; Jones y. City of 
Newark, 11 N. J. Eq. 452; Hawley v. Beardsley, 47 
Conn. 571; Gallatin v. Bank, 16 How. Pr. (N. Y.) 253; 
Erie Railroad vy. Railroad, 21 N. J. Eq. 283; Hart- 
ridge v. Rockwell, R. M. Charlit. (Ga.) 260; Seeger v. 
Mueller, 28 Ill. App. 28; Brande v. Grace, 154 Mass. 
210, 31 N. E. Rep. 633; Read vy. Richardson, 45 L. T. 
(N. 8.) 54; Doherty v. Allman, 3 App. Cas. 709: 
Fiippin v. Knaffle, 2 Tenn. Ch. 238; Scanlan v. Howe, 
24 N.J. Eq. 277; Barnard vy. Gibson, 7 How. (1. S.) 
650; North v. Kershaw, 4 Blatch. (U. 8.) 70; Abraham 
v. Meyers, 29 Abb. N. Cas. (N. Y.) 384; Real Del 
Monte Minirg Co. v. Mining Co., 23 Cal. 82; White v. 
Whitehead, 7 Montreal Leg. N. 292; Varney v. Pope, 
60 Me. 192; Atchison v. Peterson. 1 Mont. 561; McCor- 
kle v. Brem, 76 N. Car. 407. ; 

Thus it has been held that a telephone company 
cannot maintain a bill to enjoin the operation of a 
subsequently constructed electric railway, to prevent 
the disturbance of plaintiff’s business occasioned by 
the escape of electricity from defendant’s rails, which 
is an incidental result of the operation of the road, 
which the evidence tends to show that plaintiff may 
obviate the disturbance by the use of a single return 
wire on each route disturbed by the railway service, 
to which each telephone is connected, and which op- 
erates to complete the metallic circuit, and that such 
device is simpler and less expensive than any the 
railway could adopt to effect the sane end. Cumber- 
land Telephone & Telegraph Co. vy. United Electric 
Railway Co., 42 Fed. Rep. 273, 12 L. R. A. 544. Thus, 
also in the case of Hawley v. Beardsley, 47 Conn. 571, 
an injunction was sought against the filling in by re- 
spondents, who were adjoining owners to the peti- 
tioner, against the piles of the petitioner’s wharf. 
The filling in was of much importance to the respond- 
ents, the sole injury was in the pressure sgainst and 
partial displacement of the piles, the damage would 
not exceed $300, which the respondents were of abun- 
dant ability to pay, and the injury could be prevented 
by the petitioner by an inconsiderable outlay. The 
court held that an injunction would not be granted. 
So, also, in the case of Scott v. Palms, 48 Mich. 505, it 
appeared that a widow had a life estate in the east 
half of a building. The reversioner also owned the 
west half of the building. The court held that the 
reversioner would not be enjoined from removing a 
stairway, not being a way of necessity nor a perma- 
nent appurtenance, and when the proposed changes 
tended to increase the value of the estate as a whole, 
and where benefit to the reversioner was greater than 
the injury to the life tenant. 

The most extravagant case in support of the general 
rule is Appeal of Richards, 57 Pa. 105, the petitioner 
sought to enjoin the use of bituminous coal in the 
defendant’s extensive and useful iron works, for the 
reason that the soot therefrom was very injurious to 
the plaintiff’s furniture, dwelling, goods, ete. The 





court refused the injunction on the sole ground that 
greater harm would result to the defendant from an 
injunction than would result to the plaintiff from a 
refusal to enjoin. This case is very similar in its facts 
to the principal case, but the courts reach diamet- 
rically antagonistic conclusions. In this case the 
plaintiff had a dwelling house and a cloth factory in 
the city of Phoenix, Pa. A blast furnace was estab- 
lished near plaintiff’s residence and cloth factory, 
using bituminous coal for fuel, with the result that 
plaintiff’s furniture, curtains and household equip- 
ment were injured, as were also the fabrics which 
were the product of his cloth factory. He sought to 
enjoin the defendants from using bituminous coal in 
their furnaces or else to remove from the neighbor- 
hood. The court refused the prayer, saying: ‘There 
may be injury to the plaintiff, but this of itself may 
not entitle him to the remedy he seeks. It may not, 
if ever so clearly established, be a case in which 
equity ought to enjoin the defendants In the use of a 
material necessity to the successful production of an 
article of such prime necessity as good iron; espe- 
cially if it be very certain that a greater injury would 
ensue by enjoining than would result from a refusal 
to enjoin.”’ It is hard for us to convince ourselves that 
this decision is either good law or justice. Why 
should the man making iron be favored over the nan 
making cloth just because the former has more money 
invested probably than the other, and therefore would 
suffer from a stoppage of his business more than the 
other? Ifa man with $10,000 invests all his savings 
in a cloth factory, and another man sets up next to 
him a blast furnace costing $100,000, which latter 
business by the use of bituminous coal utterly de- 
stroy: the business set up by the first man, shall not 
the latter have a right to enjoin the use of bituminous 
coal by the former, or must the fact that he has less 
at stake compel him to close up his shop and move 
elsewhere? If the ancient theory that every man shall 
use his own so as not to injure another is not to be 
completely emasculated by “expedient” exceptions, 
a man with a million dollar investment will not be 
permitted to set up a business which will injure his 
poorer neighbor, and if he deliberately does so a court 
of equity should enjoin him, notwithstanding the fact 
that to compel him to move would result in a loss to him 
of a hundred thousand dollars, while the loss to the 
poorer neighbor injured in his business might not 
exceed a thousand dollars. Each man’s holdings 
should be equal in the sight of the law, and entitled 
to equal protection. As soon as chancellors seek to 
establish the rule that the right to protection by in- 
junction depends upon which of the parties has the 
most money involved, they will have established a 
class principle, the most odious and dangerous ever 
declared by the courts. 

There are authorities which refuse to apply the rule 
just discussed except to cases where plaintiff has ac- 
quiesced in the act complained of. Thus it can be 
said to be the universal rule that inconvenience which 
would result from granting an injunction, though not 
sufficient ground for denying it, yet adds great force 
to the reasons for its refusal, when the party seeking 
it has unreasonably acquiesced in, or originally in- 
vited, the acts of which he complains. Pettibone v. 
LaCrosse, ete., Railroad, 14 Wis. 4438. And, on 
the other hand, it may also be said to be 
the general rule, recognized by all the author- 
ities, that where the wrong complained of is wan- 
ton and unprovoked, an injunction will not be re- 
fused because of the greater injury that will result to 
him, as such action on his part properly deprives the 
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wrongdoer of the benefit of any consideration as to 
its injurious censequences. Jones v. City of Newark, 
11 N. J. Eq. 452; Morris, ete., R. R. Co. v.Prudden, 20 
N. J. Eq. 580. But there is a line of cases which re- 
fuse to apply the rule where there is a substantial and 
continuing injury to plaintiff, for which an adequate 
remedy is not obtainable at law. In such cases the 
courts, we believe, very properly hold with the prin- 
cipal case, that the proportion of loss and gain to de- 
fendant and plaintiff by the granting of the injunction 
is not a properelement to be considered. Woodruff 
v. North Bloomfield Grav. Min. Co. (C. C.), 18 Fed. 
Rep. 753; Shelfer v. City of London (1895), 1 Ch. 287; 
Imperial Gas Light & Coke Co. v. Broadbent, 7 H. L. 
C. 660, 672; Cowper v. Luidler (1903), 2 Ch. 327; Corn- 
ing v. Troy I. & N. Factory, 40 N. Y. 191. Thus 
it has been held that where the grantee of a 
lessor, with full knowledge of the tenant’s rights un- 
der a lease having nearly two years to run, threatens 
to evict the latter, an injunction will not be refused, 
and the tenant confined to his action for damages, on 
the ground that the injury of the injunction to the 
former would be incommensurate with the benefits to 
the tenant. Lynch v. Union Institute for Savings, 158 
Mass, 394, 33 N. E. Rep. 603. 





JETSAM AND FLOTSAM. 





TROVER FOR CONVERTED MONEY. 

The rule of law which allows the owner of stolen 
property to succeed in an action of trover against a 
bona fide purchaser for value (White v. Spettigue, 
13 M. & W. 603) must be qualified by exceptions in 
the cases of money and negotiable securities payable 
to bearer. It seems in these cases to be accepted law 
that a bona Jide’ transferee is not liable, either in 
trover orin any other form of action, provided that 
he bas in the technical sense given value for the secu- 
ritices or money. Nassau Bank y. National Bank of 
Newburgh, 159 N. Y. 456; Wheeler v. King, 25 Hun 
(N. Y.), 101. That the reason for the exception is ob- 
scure is evidenced by a recent decision of the Su- 
preme Court of Indiana, which held, opposing the 
authorities, that where the muker of a note took it up 
with stolen money at a bank to which the payee’s 
bank had forwarded it, the payee was liablein trover 
for the amount, though the money was received in 
ignorance of the theft, and the facts afforded evidence 
of value under the Indiana law. Porter v. Roseman, 
74 N. E. Rep. 1105, 

The well established exception made in the case of 
money and securities has been usually based on the 
ground of public policy—that it would be a very se- 
rious hindrance to the conduct of business if negotia- 
ble securities, and above all, money, did not carry a 
clear title to a bona Jide transferee. Miller v. Race, 1 
Burr. 452. A more satisfactory line of reasoning, per- 
haps, is suggested by tke theory of a German scholar, 
Prof. Heinrich Brunner, who argues that paper on its 
face payable to bearer, such as bank-notes and gov- 
ernment certificates, passes title to its holder, who, by 
virtue of his very possession, being the bearer, be- 
comes the legal owner, no matter how he may have 
come by the paper. 2 Endemann, Handbuch, 163. 
Though the theory is not in terms extended to coined 
money, the same must be true in that case, since the 
stamp of the government on a coin is a guarantee to 
the bearer, as such, of its value. If this is true, the 
action of trover would not be a proper one even 
against the thief. When, however, the beurer is a 
wrong-doer, he has in equity no right to keep either 





paper or coined money,and should be held a con- 
structive trustee for the real owner. In allowing 
trover against the guilty holder of such a title, but de- 
nying redress against one who has acquired title in 
good faith, and is hence bound by no constructive 
trust, the courts seem unwittingly to have allowed an 
equitable remedy, with its characteristic equitable 
limitations, under the forms of a common law action, 
Cf. cases cited in Ames, Cases on Trusts, 2d Ed., 10, 
n.2.—Harvard Law Review. 








BOOK REVIEWS. 





CYCLOPEDIA OF LAW AND PROCEDURE, VOL. 19. 


The “Cyc” is undoubtedly one of the greatest and 
most accurate encyclopedias of law ever published. 
We feel we can make this statement after nineteen 
volumes have been published, the nineteenth voluire 
being before us for review. Whether it shall finally 
supersede all others we could not assuredly say until 
the last volume has been published and until the pro- 
fession hax become more familiar with it. But con- 
sidering its already wide citation by both the bar and 
the judiciary, we are inclined to foresee a great future 
for this stupendous work. The reason for the great 
excellence of this work is to be found principally in 
the fact that the authorship of the various articles is 
in competent hands and under the supervision of 
practical experts. 

The nineteenth volume is a very important and in- 
teresting link in the series. It covers the subject of 
Explosives in a space of 35 pages, with Mr. Frank 


‘E. Jennings as the author. Extradition is bandied 


in 50 pages by Frederick Van Dyne and W. Rodman 
Peabody.’ Factors and Brokers is very well handled 
in 207 pages by Ernest H. Wells. Edwin Ames Jag- 
gard becomes responsible for the article on False Im- 
prisonment. The subject of False Pretenses is also ably 
handled in an article by Wm. Lawrence Clark. Henry 
H. Skyles enjoys the distinction of preparing two im- 
portant articles in this volume, one on the subject of 
Fish and Game, and the other Fires. The subject of 
Forcible Entry and Detainer is ably handled by Al- 
exander Stronach in 87 pages. 

Printed in one volume of 1,464 pages and published 
by the American Law Book Co., New York. 








HUMOR OF THE LAW. 

John Marsball Day has brought out a flood of anec- 
dotes about the great Chief Justice of the United 
States. World’s Work relates that once, as the judge 
was traveling toward Raleigh, N. Car., in 4 stick gig, 
his horse went off the road and ran over a sapling, so 
tilting the vehicle that it could move neither to the 
right nor to the left. 

As the judge sat thinking up a way out of the dil- 
emma, an old negro came along. 

“Old marster,”’ said he, “‘what for you don’t back 
your horse?”’ 

The jurist thanked him for the suggestion, backed 
his horse and promising to leave a dollar at the inn for 
the good advice, went on his way. 

The negro called at the inn and found the dollar 
awaiting him. He took it, looked at it and said: 

‘““He was a gem’man for sho, but’’—tapping his 
forehead significantly—“he didn’t have much in 
here.”—Philadelphia Record. 
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1. ABATEMENT AND REVIVAL — Speceal Assessment 
Proceedings .—Motion to quash special assessment pro- 
ceeding on the ground of pendency of proceeding to 
pave an intersecting street held properly overruled.— 
Lamb vy. City of Chicago, Ill., 76 N. E. Rep. 343. 

2. ACCIDENT INSURANCE—Construction as to Railroad 
“Right of Way” Clause.—The term “right of way,” re- 
ferring to the right of Way of a railroad, as used in an 
accident policy, held limited to the ground on which 
the track was laid.—Starr v. Actna Life Ins. Co., Wash., 
83 Pac. Rep. 113. 

%. ACCIDENT INSURANCE—Proofs of Loss.—Proofs of 
loss in an action on an accident insurance policy held 
admissible only to prove compliance with the condi- 
tions of the policy.—Order of United Commercial Travel- 
ers of America v. Barnes, Kan., 53 Pac. Rep. 1099. 

4. ANIMALS— Knowledge of Viciousness.—In an action 
for damages by being bitten by defendant’s horse, evi- 
dence that the horse was frequently kept muzzled held 
to imply knowledge on defendant’s part of its vicious- 
ness.—Poland v. Minshall, 96 N. Y. Supp. 200. 

5. ANIMALS—Negligence of Owner.—Owners of horse 
held not negligent in failing to inform person in charge 
of it of occasion on which the horse had kicked another 
person.—Cooper v. Cashman, Mass., 76 N. E. Rep. 461. 

6. APPEAL AND ERROR—Action on Surviving Partner’s 
Bond.—In an action on a surviving partner’s bond as 
administrator of the deceased partner, a decision which 
utterly disregards administration proceedings in the 
probute court is contrary to law.—Harrah v. State, Ind., 
76 N. E. Rep. 443. 

7. APPEAL AND ERROR—Admission of Improper Evi- 
dence.—The error in admitting hearsay evidence is not 
cured by the subsequent competent evidence to the same 
fact.—Bryce v. Chicago, M. & St. P. Ry. Co., Iowa, 105 N. 
W. Rep. 497. 

8. APPEAL AND ERROR—Compensation of Guardian Ad 








Litem.—The supreme court held without jurisdiction of 
an appeal from a portion of ajudgment in a suit to quiet 
title taxing against plaintiff as costs and expenses an 
amount less than $300 for the services of a guardian ad 
litem.— Aronson v. Levison, Cal.,83 Pac. Rep. 154. 

9. APPEAL AND ERROR—Entitiing Cause.—Where an 
application for admeasurement of dower was filed in 
probate, and was therefore at law, the cause was proper- 
ly entitled in the abstract as at law.—Brandes v.Brandes, 
Iowa, 105 N. W. Rep. 499. 

10. APPEAL AND ERROR—Final Orders.—A final order 
approving the final report of a surviving partner is an 
adjudication of the trust, and abar to any action upon 
the surviving partner’s administration bond, unless set 
aside for fraud or other cause.—Harrah vy. State, Ind., 76 
N. E. Rep. 443. 

11. APPEAL AND ERROR—Inconsistent Instructions.— 
Where two instructions are inconsistent and contra- 
dictory,the verdict will be set aside unless it clearly ap- 
pears that, taking the instructions as a whole, thedefect 
could not have misled the jury.—American Tobacco Co. 
v. Polisco, Va.,52S. E. Rep. 563. 

12. APPEAL AND ERROR—Overdue Note.—No equity 
attaches to an overdue note in favor of the true owner 
as against an innocent purchaser from the fraudulent 
assignee of the true owner.—Gardner v. Beacon Trust 
Co., Mass., 76 N. E. Rep. 455. 

13. APPEAL AND ERROR—Pleading.—A contention that 
a demurrer to a paragraph of the answer should have 
been carried back and sustained to the complaint will 
not be reviewed in the absence of an assignment that 
the court’s failure so to do was error.—McAfee v. Bend- 
ing, Ind., 76 N. E. Rep. 412. 

14. APPEAL AND ERROR—Power of Supreme Court to 
Grant Rehearing.—The supreme court has power to grant 
a rehearing and stay the execution of its judgment, 
though the constitution contains no provision therefor. 
—In re Smith, Cal., 83 Pac. Rep. 167. 

15. ASSAULT AND BATTERY—Indecent Assault.—The 
words “lewd and lascivious,” used in a statute prohibit- 
ing any lewd and lascivious act with a child under 14 
years of age, held not to limit the application to an act 
between persons of opposite sexes.—People v. Zuell, 
Cal., 83 Pac. Rep. 1128. 

16, ATTACHMENT—Defenses.—In an action on an un- 
dertaking given by an attachment plaintiff on attaching 
shares of stock, itis no defense that plaintiff might have 
avoided the damages by giving the statutory bond, un- 
der the provisions of the Code of Civil Pi ocedure.—Mc- 
Carthy Co. v. Boothe, Cal., 83 Pac. Rep. 175. 

17. ATTORNEY AND CLIENT—Construction of Retainer 
Contract —Where au attorney dictated a contract of re- 
tainer, the client not being able to rcad English, itshould 
be construed in favor of the client as favorably as the 
language will permit. — Harkavy v. Zisman, 96 N. Y. 
Supp. 214. 

18. BANKRUPTCY—Debts Not Scheduled.—A bankrupt 
held not entitled to the cancellation of a judgment on an 
application therefor authorized by Code Civ. Proc., § 
1268.—In re Boom, 96 N. Y. Supp 215. 

19. BANKRUPTCY - Homestead Exemption.— A bank- 
rupt held not to have lost the right by abandonment to 
claim a homestead exemption, under Ballinger’s Ann. 
Codes & St. Washi., § 5214 et segy.—in re Thompson, U. 8. 
D. C., E. D. Wash., 140 Fed. Rep. 257. 

20. BANKS AND BANKING—Surrendering Note for 
Worthless Check.—Mistake of a bank in surrendering a 
note for a worthless check and giving the owner of the 
note credit held to have created no liability against the 
collecting bank in favor of the owner of the note.—In- 
terstate Nat. Bank v. Ringo, Kan., 8% Pac. Rep. 119. 

21. BENEFIT SOCIETIES—Burden of Showing Change 
in By-laws. —In an action on a beneficial certificate, 
where the constitution and laws of the order are intro- 
duced in evidence, the burden is on plaintiffs to show 
any change in such laws subsequent to the issuance of 
the certificate in suit.—United Moderns v. Rathbun, Va., 
52 8. KE. Rep. 552. 
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22. BILLS AND NoTEsS—Action by Indorsee.— Where a 
note was indorsed by the payee for collection only, the 
indorsee bas such legal title as would autborize him to 
sue on the note in his own ndme.—Neal v. Gray, Ga., 52 
S. KE. Rep. 622. 

243. BILLS AND Nores— Consideration.—A party seeking 
to impeach a note, valid upon its face, for want of con- 
sideration, has the burden of affirmatively establishing 
the defense —New York Metal Ceiling Co. v. Leonard, 96 
N.Y. Supp 187 

24. BILLS AND NoTES—Duty of Indorsee.—One who ac- 
cepts the indorsement of « Stranger to a note is bound to 
see that the indorsement is authorized.—"Vickersham 
Banking Co. v. Nicholas, Cal., 83 Pac. Rep. 1124. 

25. BILLS AND Norks—Judgment and Findings.— 
Where a judgment is supported by findings made, it will 
not be reversed for a failure to find on certain issues in 
the absence of a showing by stutem ntor bill of excep- 
tions that evidence was subuiutted on such isssue. — 
Downing v. Donegan, Cal., 84 Pac. Rep LiL. 

26. BILLS aND NovEs—Surrendering Note for Worth- 
less Check.—The giving of a worthless check and the 
mistaken giving of credit held notto have effected the 
payment of a note.—Interstate Nat Bank v. Ringo, Kan., 
83 Pac. Rep. 119. 

27. BOUNDARIES—Conflicting Calls.—A call in a deed 
for a corner of certain land owned by the heirs of S held 
to control a-cull for a rock supposed to locate such 
corner.—Fincannon v. Sudderth, N. Car., 52 8. E. Rep. 
479 

28. BOUNDARIES — Quantity of Land. -— Difference in 
quantity of land, if a call is stopped at the end of the 
distance and not extended to the line of another grant 
ealled for, cannot prevent the application of the rule 
requiring land to be located uccuording to the primary 
calls of the deed.—Whitaker vy. Cover, N. Car., 52S. E. 
Rep. 581. 

29. BROKERS—Commissions.—A broker employed to 
sell x» note and mortgage for defendants, held not en- 
titled to commissions; the proof failing to disclosea 
performance of his engagement.— Wiggin v. Holbrook, 
Mass.,76N KE. Rep. 463. 


30. CARRIERS—Carriage of Cattle.—On the issue of 
dainages for the negligence of a railroad in shipping 
cattle in cars erroneously placarded “Southern Cattle,” 
thereby indicating that the cattle were diseased, evi- 
dence as to what the cattle subsequently sold for was 
properly excluded.—Wabash R_ Co. v Campbell, IIL, 76 
N. E. Rep. 346. 

31. CARRIERS—Duty to Prove Damuages.—In an action 
against a carrier for failure to deliver goods, the con- 
signee held required to prove damages from damaged 
condition of goods and from delay in making an at- 
tempted delivery.—Central of Georgia Ry. Co. v. Mont- 
mollien, Ala., 39 So. Rep. 820. 

82. CARRIERS—Furnishing Escort for Passenger.—In 
an action for the death of one killed by a railroad train 
ata station, held that the circumstances were not such 
as to have required defendant to furnish deceased an 
escort across the tracks.— Dieckmann y. Chicago & N. W. 
Ry. Co., lowa, 105 N. W. Rep 526. 

33, CARRIERS—Liability for baggage.—A carrier’s lia- 
bility as such for a passenger’s baggage continues dur- 
ing transportation und for such a time thereafter as af- 
fords the passenger a reasonable opportunity to remove 
it.—Chesapeake & O. Ry. Co. v. Beasley, Couch & Co., 
Va.,52S. E. Rep. 566. 

34 CARRIERS—Notice as to Arrival of Goods.—Carrier 
held not to have fulfilled its daty by addressing notice 
of arrival of goods to a person of a similar name to the 
consignee, selected by chance from the city directory .— 
Wood v. Baltimore & O. R. Co., 96 N. Y. Supp. 184. 

35. CARRIERS—Recitals in Bill of Lading.—A statement 
in a bill of lading that the goods were received in appar- 
ent good order is prima facie evidence thereof.—Foley Vv, 
Lehigh Valley R. Co., 96 N. Y. Supp. 182. 

36. CHATTEL MoRTGAGES—Fraud in Procurement.— 








On an issue of fraud in procuring a chattel mortgage 
from defendant’s partner, evidence that the negotiations 
were secret, and that the partner was paid to give the 
mortgage, heid admissible.—Walsh v. Taitt, Mich., 105 
N.W. Rep 544. 

87. CHATTEL MORTGAGES—Replevin.—In replevin,where 
the controversy consists of a dispnte between chattel 
mortgagees, and the mortgages were executed at differ- 
ent times, the recitals in one of the mortgages are not 
binding upon the holder of the other.—Judy v. Buck, 
Kan., 83 Pac. Rep. 1104, 

88. CONSTITUTIONAL LAW—Due Process Respecting 
Local Improvements. — Local Improvement Act, § 64 
(Hurd’s Rev. St. 1903, ch. 24 ,§ 590), relative to a hearing 
on the certificate of improvement, etc, held to afford 
due process of law.—People v. Cohen, Ill., 6N.E. Rep 
388 . 

39. CONSTITUTIONAL LAW -— Prohibition of Ticket 
Brokerage.—Sess. Laws 1905, p. 876, ch. 180, prohibiting 
unauthorized railroad ticket brokerage, held not to deny 
equal protection of the laws by granting special privil- 
eges to railroads —Jn re O’Neill, Wash., 83 Pac. Rep. 
104. 

40. CONSTITUTIONAL Law—Use of Streets by Tele- 
phone Company —Under Acts 1891, p. 296 (Bates’ Ann. 
St § 3471.1), authorizing telephone companies to main- 
tain wires under ground, the probate court has no 
power to grant a telephone company the right in the ab- 
sence of the cousent of the municipal’ authorities.— 
Queen City Telephone Co. v. City of Cincinnati, Ohio, 76 
N. E. Rep. 392. 

41. CONSTITUTIONAL LAW —Validity of Statute.—A 
city held not entitled to raise the question of validity of 
a statute under which it proceeded to condemn property 
for the regrading of a street.—Smith v. City of Seattle 
Wash., 83 Pac. Rep. 1098. 

42 CONTINUANCE—On Ground of Amendment of Bill.— 
It is not incumbent on the court of its own motion to 
offer defendant a continuance on permitting plaintiff to 
amend the bill of particulars at the trial—Rea v. Grubb, 
Miss , 39 So. Rep. 808. 

43. CONTRACTS—Breach of Warranty.—A purchaser 
of personal property held entitled 40 maintain an action 
fordamages fur breach of warranty ona sale by sample. 
—Hamilton v, Pelonsky, 96 N. Y. Supp. 216. 

44. CONTRACTS—Removal of Teacher.— Disobedience 
of an order of the superintendent of public instruction 
heid to render the trustee of a schol district liable to 
removal, and to deprive the teacher of her compen- 
sation.—O’Connor v. Hendrick, 96 N. Y. Supp. 161. 


45. CONTRACTS—Sale of Household Furniture.—In an 
action for breach of contract for the purchase of certain 
household furniture, ete., the reas »nableness of certain 
expenses to which plaintiff was put by the breach held 
for the jury.—Fox v. Wvods, 96 N. Y. Supp. 117. 

46. CONTRACTS— Set Off and Counter Claim.—In an 
action to recover a balance under a contract for plaster- 
ing, defendants held entitled to set off the amount neces- 
sarily expended in completing the work on plaintiff’s 
discontinuance thereof.—Conroy v. Carlin, 96 N. Y. 
Supp. 141. 

47. CORPORATIONS—Authority of Manager.—A man- 
ager of a branch factory of defendant corporation held 
to have apparent authority to execute a contract em- 
ploying a traveling salesman for a year.—Thomas vy. 
International Silver Co., 96 N. Y. Supp. 218. 

48. CORPORATIONS—Domicile.—In action against a for- 
eign corporation, failure to find whether it was organ- 
ized under the laws of the particular state alleged held 
immate:ial.—Herman Waldeck & Co. v. Pacific Coast 
8. S. Co., Cal., 83 Pac. Rep. 158. 


49. CORPORATIONS — Indorsement of Note.—Corpora- 
tion held not liable as indorser on certain instruments, 
regardless of whether such instruments were negotiable 
promissory notes or not.—Wickersham Banking Co. v. 
Nicholas, Cal., 88 Pac. Rep. 1124. 

50. Costs—Bill of Exceptions.—Where parties do not 
agree as to correctness of billof exceptions containing 
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evidence taken down by private reporter, the court may 
order a transcript of the official ccurt reporter’s notes, 
and charge the same as costs.—People v. Chetlain, Ill., 
76 N. E. Rep. 364. 

51. CounTIES—Compensation fur Clerk Employed by 
Treasurer.—Where aclerk is employed by the county 
treasurer to make up or compile a delinquent tax list, 
compensation can only be allowed as authorized by 
statute.—Massie v. Harrison County, Iowa, 105 N. W. 
Rep. 507. 

52. CourRTS—Review of Facts.—The supreme court is 
without power to weigh evidence the sufficiency of which 
has beep passed upon by the jury and the trial court.— 
Taylor v. Herron, Kan., 83 Pac. Rep. 1104. 

53. COVENANTS—What Constitutes Breach. — Passage 
of an order laying out a highway, or ordering its widen- 
ing or alteration, constitutes an incumbrance within the 
meaning of a covenant against incumbrances on prop- 
erty assessed for the betterment.—Maloy v. Holl, Mass., 
76 N. E. Rep. 452. 

54. CRIMINAL LAW—Bill of Exceptions —A dim carbon 
copy of the bill of exceptions in the record of acriminal 
case held not a permanent record, and the errors based 
thereon will not be considered.—Teston vy. State, Fla., 
39 So. Rep. 787. 

55. CRIMINAL LAW—Right to Move for New Trial.—A 
defendant on conviction is entitled of right to move for 
anew trial atany time within four days after the ver- 
dict on complying with the provisions of Rev. St. 1892, 
§§ 1180, 2936.—Massey v. State, Fla., 39 So. Rep. 790. 

56. CRIMINAL TRIAL—Death of Judge.—A criminal 
prosecution pending before a justice terminates on his 
death and is not a bar to a further prosecution before 
another justice or court of competent jurisdiction.— 
State v. Miesen, Minn., 105 N. W. Rep. 555. 

57. CRIMINAL TRIAL—Failure of Accused to Testify.—A 
reference, by counsel, to the court, in the absence of the 
jury, to the fact that accused had not testified as a wit- 
ness, was not a violation of Code, § 5484, prohibiting a 
reference to such fact during trial.—State v. Seery, Iowa, 
105 N. W. Rep. 511. 

58. CRIMINAL TRIAL—Selection of Jurors.—That jur- 
ors selected under invalid venire facias were from 
among those summoned under a previous writ, which 
had been quashed, held not to render the error harm- 
less.—Hoback v. Commonwealth, Va., 52S. E. Rep. 575. 

59. CRIMINAL TRIAL — Value of Stolen Goods.—The 
price at which an owner of goods may retail them does 
not necessarily fix their market value, and where a wit- 
ness testified that the owner sold the goods at retail ata 
price stated, it was error to exclude a question as to 
what the goods cost the owner.— Moss vy. State, Ala., 39 
So. Rep. 830. 

60. Crops—Sale of Land.—Where by a lease, rent is 
reserved in a share of the crops, the landlord and tenant 
are tenants in cominon of the growing crops, and a pur- 
chaser of the land pending the leaseis not entitledtoa 
portion of the crop belonging to the landlord which had 
been severed from the realty.—Wendt v. Stewart, Neb., 
105 N. W. Rep. 550. 

61. DEEDS — Persons Entitled to Attack.—A party 
to whom land was conveyed without negotiation or con- 
sideration, and who afterwards conveyed it back to the 
original grantor, is not in a position to question the mo- 
tive of such grantor in making the original convey- 
anec.—Knight v. Dalton, Kan., 83 Pac. Rep. 124. 

62. DEPOSITIONS—Commission to Bake. — Where a 
commission to take the testimony is addressed “to any 
judge, justice of the peace, or Louisiana commissioner,” 
it cannot be executed by a notary public.—DeRenzes vy. 
His Wife, La., 39 So. Rep. 805. 

63, DISMISSAL AND NONSUIT—Ex Parte Proceedings. — 
An application by plaintiff for dismissal is ex parte of 
which defendant is not entitled to notice or hearing.— 
McDonald y. California Timber Co., Cal., 83 Pac. Rep. 172. 

64. DOWER — Purchase Money Mortgage.— A mort- 
gagor’s widow is not entitled to dower as against the 
mortgagee in a purchase money mortgage and those 





claiming under him, although she did not sign such 
mortgage.—Harrow v. Grogan, Il1., 76 N. E. Rep. 350. 

65. DRAINS—Damages and Benefits.—Where an assess- 
ment for special benefits has been assessed against the 
owner of land over which a drainage ditch is to be con- 
structed, the value thereof should not be deducted from 
damages accruing to the land not actually taken.— 
Gutschow v. Washington County, Neb., 105 N. W. Rep 
548. 


66. EASEMENTS—Reservation in Deed.—Where a way, 
part of which was reserved in a deed, was nonexisting 
physically on the ground at the date of the conveyance, 
the provision in the deed therefor could not operate in 
perpetuity by way of exception.—Bailey v. Agawam Nat. 
Bank, Mass., 76 N. E. Rep. 449. 

67. EASEMENTS—Rights of Owner of Fee.—An owner 
of land subject to an easement of right of way held en 
titled to make any use or disposition of the tract and 
right of way not inconsistent with the easement.—Gal- 
lety v. Bockius, Cal., 83 Pac. Rep. 1109. 

68. ELECTIONS—Ballots.—A slight upward stroke be- 
fore beginning the downward stroke of the voting mark 
on a ballot does not invalidate the ballot.—Jn re Hearst, 
96 N. Y. Supp. 119. 

69, ELECTIONS—Certificate as Presumptive Evidence 
of Right.—The rule that a certificate of the election is- 
sued by the proper authority is prima facie evidence of 
right to the office cannot apply where two certificates 
were issued to two persons for the same office.—People 
v. Davidson, Cal., 83 Pac. Rep. 161. 

70. ELECTIONS — Nomination by Petition.—A petition 
for nomination of acandidate for justice of the municipal 
court in the city of New York need not, under thestat 
ute, be signed by more than 500 names.—IJn re Herman, 
96 N. Y. Supp. 144. 

71. ELECTIONS—Torn Ballots.—Tears in ballots are, in 
general, presumed to have been made by the voter.—In 
re Hearst, 96 N. Y. Supp. 119. 

72. EMINENT DOMAIN—Compensation.—That the own- 
ers of riparian land damaged by the raising of a dam by 
a city owned their rights in severalty, and no one of 
them owned land on both sides of the river, held no de- 
fense to the city’s liability for compensation for the con- 
demnation of the rights in question.—Rankin v. Town of 
Harrisonburg, Va., 52S. E. Rep. 555. 

73. Equity—Report of Commissioners.—Exceptions to 
the report of a commissioner in chancery partake of the 
nature of special demurrers, and serve to direct the at- 
tention of the court with reasonable certainty to the 
specific points of the controversy.—Hall v. Hall, Va., 52 
S. E. Rep. 557. 

74. ESTOPPEL—Attesting Deed. — The true owner of 
land by attesting a deed made by a person who has no 
title held estopped from asserting his title against the 
grantee and his privies.—Equitable Loan & Security Co. 
v. Lewman, Ga , 528. E. Rep. 599. 

75. EVIDENCE—Admissions by Agent.—Admissions of 
an agent held inadmissible against his principal unless 
made in regard to a transaction in the course of his 
agency pending at the time of the declarations.—Her- 
man Waldeck & Co. v. Pacific Coast 8S. S. Co., Cal., 83 
Pac. Rep. 158. 

76. EV:DENCE—Contents of Destroyed Ballots.—Where 
the ballots cast at an election had been destroyed before 
trial of an action to oust certain persons from office, evi- 
dence of the election officers that nearly all of the bal- 
lots were marked fortwo candidates was the best in de- 
gree that existed. — People v. Davidson, Cal., 83 Pac. 
Rep. 161. 

77. EVIDENCE—Failure to Produce Important Witness. 
—Where a witness whom a party would be expected to 
produce is absent in foreign parts, such party may state 
the reason for the witness’ absence in order to rebut any 
unfavorable inference which might arise from his non- 
production.—Warth v. L. Loewenstein & Sons, IIl., 76 N. 
E. Rep. 379. 

78. EVIDENCE—Judicial Notice of Government Regu- 
lations.—Courts take judicial notice of government reg- 
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ulations with regard to cattle quarantine districts and 
cars carrying cattle from such districts.—Wabash R. Co. 
v. Campbell, Ill., 76 N. E. Rep. 346. 

79. EVIDENCE—Medical Experts.—In an action for as- 
sault, plaintiff's attending physician could testify that 
he was afraid that a clot cr something of that nature 
might form on the brain.—Monize v. Begaso, Mass., 76 
N. E. Rep. 460. 

80. EVIDENCE—Presumption from Failure to Produee. 
—The failure of a party to produce testimony within his 
knowledge and power on a material question involved 
in the case raises a presumption that the fact is against 
him —Choctaw & M. R. Lo. v. Newton, U. 8S. C. C. of 
App., 140 Fed. Rep. 225. 

81. EVIDENCE—Res Gestz.—A declaration of a person 
since deceased held not made so long after the accident 
in which he received injuries resulting in his death as 
to render the same inadmissible as res geste. — Starr v. 
Etna Life Ins. Co., Wash ,83 Pac. Rep. 113. 

82. EVIDENCE—Use of Land.—In an action to recoyer 
from tenant in possession for use and occupation of land, 
testimony of attorney as to his authority from a eo-ten- 
ant to wake demand for possession held admissible in 
evidence.—McCrum v. MeCrum, Ind., 76 N. E. Rep. 415. 

83. EXCEPTIONS, BILL OF—Extension of Time. — The 
court has jurisdiction to make an order extending the 
time within which a party is entitled to serve and file his 
draft of a bill of exceptions conditional. — McCarty v. 
Wilson, Cal., 83 Pac. Rep. 170. 

84. EXECUTORS AND ADMINISTRATORS—Action for Ex- 
oneration of Wife’s Estate.—The administrator with the 
will annexed of a deceased wife held entitled to main- 
tain an action aguinst her husband’s estate for exonera- 
tion under a liability resulting from her signing as sure- 
ty her husband’s note.—Browne v. Bixby, Mass., 76 N. E. 
Rep. 454. 

85. EXECUTORS AND ADMINISTRATORS — Disputed 
Claims.—An executor is justified in assuming, in the ab- 
sence of anything to the contrary, that his decision as 
to aclaim presented against the estate will be communi- 
cated to the attorney for the claimant.—Jn re Jacobs, 96 
N. Y. Supp. 183. 

86. EXECUTORS AND ADMINISTRATORS—Final Account- 
ing.—The court on approving the final report of an ad- 
ministratrix properly credited the balance in ber hands 
on the sum to be paid her according to a compromise 
agreement.—Hartzell vy. Hartzell, Ind., 76 N. E. Rep. 439. 


87. EXPLOSIVES—Judicial Notice.—That kerosene is a 
product of crude petroleum held to require no proof.— 
Moeckel vy. C. A. Cross & Co., Mass., 76 N. E. Rep. 447. 

88. FEDERAL COURTS—Authoritative Decisions. — The 
decisions of the federal courts are controlling on the 
question of the rights of a surviving husband or wife 
with reference to a homestead entry under the laws of 
the United States.—Cunningham v.'!Krutz, Wash., 83 Pac. 
Rep. 109. 

89. FIRE INSURANCE — Concurrent Insurance.— In an 
action on certain policies, defendant held estopped from 
setting up a breach by insured of conditions against ad- 
ditional or concurrent insurance.—Wensel v. Property 
Mut. Ins. Ass’n of Waterloo, lowa, 105 N. W. Rep. 522. 

90. FIXTURES — Landlord and Tenant. — An electric 
chandelier, annunciator, etc., attached to a house by a 
tenant, held domestic fixtures when they can be readily 
detached without injury to the premises, and may be re- 
moved by the tenant.—Raymond y. Strickland, Ga., 52 
8S. E. Rep. 619. 

91. FRAUD —Pleading.—W hen fraud is urged as a ground 
of defense, it must be shown by a special plea contain- 
ing facts directly averred, constituting fraud, before 
evidence will be admitted tending to prove the ultimate 
fact —McAfee v. Bending, Ind., 76 N. K. Rep. 412. - 

92. FraubD—Reliance on Representations.—A buyer of 
stock in a mining company held not entitled to rely on 
the false representations of the officers thereof.- Irby v. 
Tilsley, Wash., 83 Pac. Rep. 97. 

93. FRAUDS, STATUT# OF—Part Performance.—Acts of 





plaintiff and defendant held not to constitute sufficient 
part performance of agreement for partnership in deal- 
ings in real estate to render the agreement binding with- 
in the statute of frauds.—Scheuer vy. Cochem, Wis., 105 
N. W. Rep. 573. 

94. ERAUDULENT CONVEYANCES-— Intent.—To set aside 
a conveyance as fraudulent against creditors, plaintiff 
must prove that the grantee participated in fraudulent 
intent.—Atkinson v. McNider, Iowa, 105 N. W. Rep. 504. 

95. FRAUDULENT CONVEYANCES—Sale in Bulk.—Where 
asale of merchandise in bulk was not in compliance 
with Act Aug. 17, 1903 (Acts 1903, p. 92), it is void as to 
creditors for fraud, and a creditor may proceed by at- 
tachment against his fraudulent debtor. -Carstarphen 
Warehouse Co. v. Fried, Ga., 52 8. E. Rep. 598. 

96. HIGHWAYsS—Appeal From Award of Damages.—A 
person filing a claim for damages and asking for the ap- 
pointment of commissioners to assess the same in pro- 
ceedings for the establishment of a highway can appeal 
from the award.—/n re Dugan, Iowa, 105 N. W. Rep. 514. 

97. HOMESTEAD—Claim of Dower. — The fact that a 
widow claimed dower whereby the acreage of the home- 
stead was reduced to within the exemption limit did not 
authorize a setting apart of the homestead to her before 
administration.— Dake v. Sewell, Ala.,39 So. Rep. 819. 

98. HOMICIDE—Instructions.—Refusal of an instruc- 
tion on trial for murder authorizing a finding of invol- 
untary manslaughter is not error where no evidence 
tends to show that degree of homicide.—State v. Wood- 
row, W. Va., 52S. EK. Rep. 545. 

99. HOMICIDE—Possibility of Saving Life.—On 4 pros- 
ecution for murder, there was no error in refusing to al- 
low counsel for defendant to go into the question 
whether some particular surgica! operation might have 
saved deceased’s life.—State v. Seery, Iowa, 105 N. W. 
Rep. 511. 

100. HOMICIDE—Variance.—In a prosecution for as- 
sault with intent to commit murder, where the allegation 
is that the wound was inflicted in the stomach and body, 
testimony that witness was shot in the lower part of his 
stomach should not be excluded for variance. —Freeman 
v. State, Fla., 89 So. Rep. 755. 


101. HUSBAND AND WIFE—Divorce as Affecting Home- 
stead in Public Lands.—A wife held to have acquired no 
interest in public lands of the United States entered by 
her husband under the homestead Jaws, where she was 
divorced prior to the entry, by virtue of her residence 
thereon with him as his wife prior to her divorce.—Hall 
v. Hall, Wash., 83 Pac. Rep. 108, 


102. HOSBAND AND WIFE—Homestead Entry.—Wherea 
busband entered certain land under the homestead laws, 
he acquired the entire title thereto on the issuance of a 
patent, precluding his wife from devising any portion 
thereof as community property.—Cunnipngham y. Krutz, 
Wash., 83 Pac. Rep. 109. 


103. HUSBAND AND WIFE—Liability of Wife’s Property. 
—In a claim case, where the property levied on was pro- 
duced on the land of the claimant, who was the wife of 
the defendant in fi. fa., held a verdict finding it subject 
to an execution against the husband was unwarranted. 
—Dollar v. Busha, Ga., 52 8. E. Rep 615. 

104. HUSBAND AND WIFE - Mortgages.—A mortgagor’s 
wife is not a necessary party to foreclose a purchase- 
money mortgage in which she did not join.—Harrow v. 
Grogan, Ill., 76 N. E. Rep. 350. 

105. INCEST — Evicence Suflicient to Convict.—On a 
prosecution for incest, the testimony of prosecutrix 
alone is sufficient to sustain a conviction.—State v. Per- 
ry, Iowa, 105 N. W. Rep. 507. 

106. INFANTS—Control by State.—The state has power 
to define the status of infants requiring guardianship, 
and enforce state control and edacation thereof.—Hunt 
v. Wayne Circuit Judges, Mich., 105 N. W. Rep. 531. 

107. INJUNCTION—Sale in Bulk.—Where a creditor, be- 
cause of a sale of merchandise in bulk without compli- 
ance with Act Aug. 17, 1903 (Acts 1903, p. 92), has a rem- 
edy by attachment against a fraudulent debtor, an in- 
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junction and a receiver were properly denied —Curstar 
phen Warehouse Co. v. Fried, Ga , 52 5. K. Rep. 59. 

108. INSURANCE—Sprivkler Leakage.—A_ policy insur- 
ing plaintiff aguinst loss from a sprinkier system erected 
in the portion of the building occupied by him held not 
to cover a loss by leakage from the system in the part of 
the building occupied by another —Bottomley v. Royal 
Ins. Co , Mass., 76 N. E. Rep. 463. 

109. JUDGMENT—Action to Enforce.—Judgment of pro- 
bate court allowing judgment obtained against executor 
in common pleas held prima facie evidence of incebted- 
ness in suit by creditor against devisees to subject land 
to the judgment, without production of the note on 
which it was based.—Brock v. Kirkpatrick, S. Car , 52 S. 
E. Rep. 592. 

110. JUDGMENT—Execution.—Though owner of land is 
estopped from asserting his title as against the grantee 
in a deed by a person having no title, a judgment cred- 
itor of the true owner has a lien superior to the equity of 
a third person having no title from the true owner.— 
Equitable Loau & Security Co. v. Lewman, Ga , 52S. E. 
Rep. 599. 

lll. JUDGMENT—Insufticient Complaint as Ground for 
Reversal.—A judgment in favor of plaintiff will be re- 
versed for error in overruling a demurrer to a defective 
paragraph of the complaint, unless the verdict or find- 
ings exclusively rest on the good paragraphs.—Lake 
Erie & W. R. Co. v. McFall, Ind , 76 N. E. Rep. 400. 

112. JCSTICES OF THE PEACE—Action on Appeal Bond.— 
In an action on a bond given on appeal from a justice of 
the peace, it was not error for the court to refuse to ad- 
mit in evidence the judgment roll in another action in 
which the time for appeal had not expired.—Nolan vy. 
Fidelity & Deposit Co., Cal., 83 Pac. Rep. 1119. 

118. JUSTICES OF THE PKEACE—Certiorari.—Where the 
notice of writ of certiorari stated that it would be heard 
at the next term of the superior court, it was sufficient, 
though the notice incorrectly named the date of the 
term.—American Bonding & Surety Co. v. Adams, Ga., 
52S. EK. Rep. 622. 

114. LANDLORD AND TENANT—Lien on Crops. — Where 
the statute does not give alien on the crops foradvances 
of the preceding year, that the tenant agreed that the 
balance for advances of the previous year should be 
covered by the lien does not estop the tenant from de- 
nyiug the landlord’s right to foreclose. — Parks v. Simp- 
son, Ga., 52S. K. Rep. 616 

115. LANDLORD AND TENANT—Rights of Lessee.—A 
lessee held entitled to recover for his interest in the 
buildings of a third person injuring them.—Moeckel v. 
C. A. Cross & Co., Mass., 76 N. EK. Rep. 447. 

116. LIBEL AND SLANDER Privileged Communications. 
—A communication between officers of a corporation 
concerning the conduct of its servant held privileged.— 
Denver Public Warchouse Co. v. Holloway, Colo., 83 
Pac. Rep. 141. 

117. LIFE INSURANCE — Premium Note. — Where an 
agent took a renewal note for adefaulted premium note, 
the acquiescence in the renewal by the company, and its 
receipt of the second note, and a transfer of it by in- 
dorsement, operated as au waiver of forfeiture. — Neal v. 
Gray, Ga., 525. E. Rep. 622 

118. LIMITATION OF ACTIONS —Claim for Services 
Against Decedent.—Where plain‘iff was employed to 
render services for defendant for wages payable week- 
ly, she was entitled to sue for such services at the end of 
each week.—Green wood v, Judson, 96 N. Y. Supp. 147 

119. MALICIOUS PROSECUTION—Successive Appeals.— 
In an action for malicious prosecution, where the cause 
had been tried three times and the plaintiff had received 
a verdict each time, an order denying a new trial held 
proper.—Shea v. Cloquet Lumber Co., Minn., 105 N. W. 
Rep. 552. 

120. MANDAMUS—Acts of Judge.—An order of a trial 
judge constituting an exercise of jurisdiction in a case 
before a judgment of the supreme court refusing & man- 
damusto compel him to call in another judge became 
final heid a technical contempt. — Jn re Smith, Cal., 83 
Pac. Rep. 167. , 





121. MANDAMUS—Repuir of Highway.— Mandamus held 
maintainable to compel a road district supervisor to take 
charge of a highway within his district, as required by 
Burns’ Ann. St. 1901, §§ 6318, 6328 —Rodenbarger v. State, 
Ind., 76 N. EK. Rep. 398. 

122. MARITIME LIENS—Materials Furnished.—One fur- 
nishing materials to be used in the construction of a ves- 
sel held not a subcontractor, and therefore barred from 
the lien therefor comferred by Comp. Laws 1897, § 10,789. 
—Drlaney Forge & Iron Co. v. Iroquois Transp. Co., 
Mich., 105 N. W. Rep. 527. 

123. MASTER AND SERVANT—Breach of Contract of Em- 
ployment.—In an action for breach of a salesman’s con- 
tract carrying compensation by commission, he was en- 
titled to recover prospective profits reasonably certain 
to accrue.—Roth v. Spero, 96 N. Y. Supp 211. 

124. MASTER AND SERVANT — Fellow Servants.—Em- 
ployees in mine held fellow servants, so that master was 
not lizble for injury to one through negligence of the 
other.—Hendrickson v. United States Gypsum Co., Lowa, 
105 N. W. Rep. 503. 

125. ‘MASTER AND SERVANT—Jnjury Due to Incompe- 
tent Fellow Servant.—Incompetency of a fellow servant 
may be shown by specific acts brought to the knowledge 
of the master, orso frequent that the master must have 
known thereof.— First Nat. Bank v. Chandler, Ala., 39 So. 
Rep. $22. 

126. MASTER AND SERVANT—Injury to Infant Employee. 
—In an action for injuries to a child nine years old while 
employed in the sawmill of a pencil factory, defendant 
held guilty of negligencein permitting the child to work 
uninstructed and unwarned.—Fries v. American Lead 
Pencil Co , Cal., 83 Pac. Rep. 173. 

127. MASTER AND SERVANT—Negligence.—A master 
held not negligent in ordering the performance of cer- 
tain work by a servant.—McKlwaine-Richards Co. v. 
Wall, Ind., 76 N. E. Rep. 408. 

128. MASTER AND SERVANT—Promise to Repair Ma- 
chinery:—As a general rule to justify a servant in re- 
maining in the service in reliance on the master’s prom- 
ise to repair defective machinery or appliances, it is not 
necessary thata definite time for making the repairs 
should be fixed, asa reasonable time will be implied in 
the absence of an express agrecement.—Burch v. 2outh- 
ern Pac. Co., U. 8. C. C., D. Nev., 140 Fed. Rep. 270 

129. MASTER AND SERVANT—Promise to Repair Ma- 
chinery.—The operator of a machine held not to have 
continued work at a machine so long after a promise to 
repair it that he will be considered to have assumed the 
risk.—Coolidge v. Hallauer, Wis.,105 N. W. Rep. 568 

130. MASTER AND SERVANT—Statutory Provisions as to 
Machinery.—Failure of employer to comply with Laws 
1903, p. 40, ch. 37, § 1, relating to belt shifters, held negli- 
gence per sc, and employce held not to have power to 
Waive statute and assume risk of danger.—Whelan v. 
Wusbington Lumber Co., Wash., 83 Pac. Rep. 98. * 

131. MAST«R AND SEKVANT— What Constitutes Net Pro- 
fits.—The ‘‘net protits” of a business, a percentage of 
which an ¢mployee shall receive for bis services, is what 
remains after all legitimate expenses thereof have been 
paid.—Arthur Jordan Co. v. Caylor, Ind., 74N. KE. Rep. 
419 

132. MINES AND MINERALS— Adverse Claim.—Objection 
based on failure to file the complaint in an action on an 
adverse Claim toa mining location within 20 days after 
the filing of the adverse claim held waived unless spe- 
cially raised by demurrer or answer.—Hain v. Maltes, 
Colo., 83 Pac. Rep. 127. 

133. MONEY RECEIVED—When Action is Maintainable. 
—If an agent by mistake pays to athird party money of 
his principal, he may maintain in hisown name an action 
for money had and received.—Parks v. Fogleman.Minn., 
105 N. W. Rep. 560. 

134. MORTGAGES — Deficiency Judgment.—Where H 
was entitled to a surplus on foreclosure sale and to 
judgment for the deficiency, the sheriff’s failure to re- 
port thatthe proceeds were insufficient to pay H, etc., 
did not preclude him from having a judgment docketed 
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for the deficiency.—Hooper v. McDade, Cal.,83 Pac. Rep. 
1116. 

135. MORTGAGES—Powers of Corporation.—Morigage 
loau by brewing company to enabie borrower to erect a 
saloon held not void as ultra vires — Kraft v. West Side 
Brewery Co , Ill., 76 N. E. Rep. 372. 

136. MORTGAGES — Purchase Money Mortgages. — A 
mortgage by a grantee to his grantor, executed, ac- 
knowledged, and secorded on the same day as the exe- 
cution of the deed from the grantor to the grantee, will 
be presumed to be a purchase-money mortgage.— 
Harrow v. Grogan, I11., 76 N. E. Rep. 350. 

137. MUNICIPAL CORPORATIONS— Assessment for Pub- 
lic Improvements.—An order of the county court yacat 
ing an order reducing an objector’s assessment, and 
granting a new trial to the city in special assessment 
proceedings, cannot be questioned for the first time on 
appeal.—Lamb v. City of Chicago, Iil., 76N. E. Rep. 343. 

128. MUNICIPAL CORPORATIONS—Assessmnent for Street 
Improvements.—Property owners who had so improved 
their lots as to obviate the necessity of certain work in 
a subsequent street improvement held entitled to have 
the value of the improvement deducted from their as- 
sessments, and to have other assessments correspond- 
ingly increascd.—Johnson vy. City of Tacoma, Wash., 83 
Pac. Rep. 1092. 

139. MUNICIPAL CORPORATIONS — Recovery Back of 
Money Paid for Tax.—Payment by a property owner 
without protest of municipal improvement tax held a 
wa.ver of allerrors that might have been insisted upon 
to defeat the tax —Pabst Brewing Co. v. City of Milwau- 
kee, Wis., 105 N. W. Rep. 563. 

140. NAMES—Use in Action.—Where in the country of 
plaintiff’s nativity a child bears the family name both of 
bis father and his mother, he may sue in his full name, 
though he has borne in this country only the paternal 
family name.—DeRenzes v. His Wife, La., 39 So. Rep. 805. 

141. NEGLIGENCE—Imputed Negligence.—Any negli- 
gence of driver of express wagon held not imputable to 
persons riding in the wagon and injured in collision 
between wagon and a car.—Penna Vv. Interurban St. Ry. 
Co., 96 N. Y. Supp. 208. 

142. NEGLIGENCE—Use of Streets by Children.—A child 
of little over five years of age cannot be held guilty of 
contributory negligence in running across a street and 
into a wagon.—American Tobacco Co. v. Polisco, Va., 52 
8. K. Rep. 5638. 

143. OFFICERS—Right to Elect.—Where the right of a 
township to elect two persons to a certain office depend- 
ed upon the population of the township at the time of 
the election, the census taken some months afterwards 
was inadmissible.—People v. Davidson, Cal., 83 Pac. Rep. 
161. 

144. PAYMENT—Money Paid Under Protest.—Payment 
under pretest by exccutors of illegal fees toa county 
clerk as a condition to his receiving and filing an inven- 
tory and appraisement of the estate held involuntary 
though the executors could have enforced such filing by 
mandamus —Lewis v. City and County of San Francisco, 
Cal., 82 Pac. Rep. 1106. 

145. PAYMENT—Presumptions.—Presumption of pay- 
ment arising from lapse of time is a presumption of fact 
repelled by evidence showing nonpzyment.—Allison’s 
Kxr. v. Wood, Va., 52S. E. Rep. 559. 

146. POSSESSORY WAKRANT—Fixtures.—Where a land- 
lord wrongfully withholds possession of certain domestic 
fixtures belonging to the tenant, the latter may recover 
them by a possessory warrant —Raymond vy. Strickland, 
Ga., 52S E. Rep. 619. 

147. PRINCIPAL AND AGENT—Warranty of Goods Sold. 
—Selling agent held without authority to sell articles 
not dealt in by his principal, or to warrat.t the quality of 
articles sold as equal to articles not handled by his prin- 
cipal.—Reid v. Alaska Packing Co., Oreg., 83 Pac. Rep. 
139. 

148. PRIZE FIGHTING —Writ of Prohibition.—The writ 
of prohibition only issues where the inferior court is 
proceeding, or is about to proceed, in excess of its juris- 





diction.—Kinard v. Police Court of City of Oakland, 
Cal., 83 Pac. Rep. 175. cae 

149. PROHIBITION—Disqualification of Judge.—A peti- 
tion for a writ of prohibition based on the ground of the 
disqualification of a judge lof the superior court must 
show facts which will.establish such disqualification.— 
Dakan v. Superior Court of Santa Cruz County, Cal., 
$2 Pac. Rep. 1129. 


150. PoBLic Lanps—Squatter’s Interest in Timber.— 
Where plaintiff had settled on public lands, and had ap- 
plied to enter the land under the homestead Jaws as 
against a trespasser, he had an inchoate interest in tim 
ber growing on the land.—Shea v. Cloquet Lumber Co., 
Minn., 105 N. W. Rep. 552. 

151. RAILROADS—Accident at Crossing.—Negligence of 
defendant’s employees in failing to signal at a crossing 
held no excuse for negligence on the part of the person 
about to cross.—Carlson v. Chicago & N. W. Ry. Co., 
Minn., 105 N. W. Rep. 555. 


152. RAILROADS—Failure to Fence. -A ratiroad com- 
pany held not guilty of negligence in failing to fence its 
track within station limits, rendering it liable for stock 
killed on its right of way.—Chicago, B. & Q. R. Co. v. 
Campbell, Colo., 83 Pac. Rep. 138. iy 

153. RAILROADS—Liens.—Where a railroad was in- 
debted to the principal debtor on institution ofa suit to 
enforce a subcontractor’s lien, it was immaterial whether 
or not the subcontractor had served notice on the rail- 
road. -W.O. Johnson & Sons v. Des Moines, I. F. & N. 
Ry. Co., Lowa, 105 N. W. Rep. 509. 

154. RAILROADS —Negligent Fires.—In an action against 
a railroad for burning cotton in a warehouse, contribu- 
tory negligence of warehouse company held not charge- 
able to plaintiff who had intrusted his cotton with the 
company.—Alabama Great Southern R. Co. vy. Clark, 
Ala., 39 So. Rep. 816. 

155. RAILROADS—Sparks from Engine.—In an action 
against a railroad for destroying property by negligent- 
ly emitting sparks from an engine, whether the engine 
was near enough to have caused the fire held a question 
for the jury .—Aiabama Great Southern R. Co. v. Clark, 
Ala., 39 So. Rep. $16. : 

156 RAILROADS—Stop, Look and Listen.—The pre- 
sumption that one who was killed at a railroad crossing 
looked and listened is destroyed where plaintiff intro- 
duces direct evidence as to what occurred, and it ap- 
pears that if deceased had looked and listened he must 
have seen and heurd the approaching train.—Carlson v. 
Chicago & N. W. Ry. Co., Minn., 105 N. W. Rep. 555. 

157. RECEIVING STOLEN GOOoDs—Instrnctions.—Where, 
on a trial for burglary, larceny, and receiving stolen 
property, the refusal to give instructions relating to the 
other offenses charged will not be considered on appeal. 
—Moss v. State, Ala , 39 So. Rep. 830. 

158. SALES—Breach of Contract.—An allegation in a 
suit on a contract of sale held not to show thatthe con- 
tract was one whereby the seller became bound to sell 
and the buver would buy the property —Atlanta Buggy 
Co. v. Hess Spring & Axle Co.,Ga.,52S E. Rep. 613. 


159. SALES—To Avoid Usury Laws.—Where defendant 
bought personalty of plaintiff with an agreement to re- 
sell at an advanced price in the future, whether the 
transaction was a sale or an attem >t to evade the usury 
laws was for the jury.—Rogers v. Blenstein, Ga., 528. EB. 
Rep. 617. 

160. SCHOOLS AND SCHOOL DISTRICTS—Outlying Terri- 
tory —Under the constitution, prohibiting taxation with - 
out representation, the legislature has no authority to 
perm t supervisors to attach property lying outside the 
boundsries of a municipal corporation generally to a 
city high school district. --Mooney v Board of Suprs. of 
Tulare County, Cal., 83 Pac. Rep. 165. 

161. SET-OFF AND COUNTERCLAIM—Breach of Warrar.- 
ty.—In a suit for the purchase price of certain machin - 
ery, defendant was not entitled to plead an unliquidated 
demand for breach of warranty of the machinery as a 
set-off.—W. T. Adams Mach. Co. v. PBhomas, Miss., 39 So. 
Rep. 810. 








396 CENTRAL LAW JOURNAL. 





No. 20 








162. SHERIFFS AND CONSTABLES—Evidence of Abandon- 
ment of Office.—Under Code Civ. Proc., § 1870, subds. 1, 
2, held that an appointment of one as deputy constable 
was adinissible for the purpose of showing that he haa 
abandoned his former office of constable, although the 
oath erroneously described the ofice of deputy.—People 
v. Davidson, Ual., 83 Pac. Rep. 159. 

168. SLaVES—Inheritanee.—Coude, § 1281, rule 13, relat- 
ing to wheritance by children of slave parents, held not 
to confer a right of inheritance of property descending 
from collateral relatives.—Bettis v. Avery, N. Car.,528. E. 
Rep. 584. 

164. SPECIFIC PERFORMANCE — Easements.—A pro- 
vision for a passageway in a deed held subject to speci- 
fic enforcement by the dominant tenant against the 
grantees of the servient tenement taking with notice.— 
Bailey v. Agawam Nat. Bank, Mass., 76 N. E. Rep. 449. 

165. SPECIFIC PERFORMANCE — Mental Condition of 
Party.—The mental condition of a party against whom 
the specific performance of an oral contract to convey 
land is sought must be considered in determining the 
circumstances attending the making of the agreement.— 
Sprague v. Jessup, Oreg., 83 Pac. Rep. 145. 

166. STAVUTES—Partial Invalidity.—Section 5 of Laws 
1905, p. 377, ch. 180, prohibiting unauthorized railroad 
ticket brokerage, conceding that it reverses the ordinary 
rule as to the burden of proof, does not invalidate the 
whole act.—Jn re O'Neill, Wash.,84 Pac. Rep. 104. 

167 STREET RAILROADS—Franchises.—City ordinance 
held to authorize street railroad to build single ordouble 
track line; but it could not build a single track line and 
afterwards convert it into a double track line.—Eastern 
Wisconsin Ry. & Light Co. v. Winnebago Traction Co., 
Wis., 105 N. W. Rep. 571. 

168. TAXATION—Cancellation of Tax Deed —Where a 
bill is filed to set aside a tax deed, it is a condition pre- 
cedent to relief that the complainant shall reimburse the 
holder of the deed for moneys expended, with interest 
thereon.—Glo3 v. Garrett, Ill., 76 N. E. Rep. 373. 

169. TAXATION —Compensation of Collector. — Where 
the board of supervisors contracted with the tax col- 
lector for a certain compensation, and he was then ap- 
pointed by the treasurer, held that the compensa- 
tion provided by contract included a statutory percent- 
age.—Massie v. Harrison County, Iowa, 105 N. W. Rep. 
507. 

170. TAXATION— Publication of Delinquent List.—Where 
a printer’s affidavit of publication of a delinquent list 
was sworn to before a no‘ary public, but no notarial seal 
was affixed thereto, there was no publication of the de- 
linquent list.—Holmes vy. Loughren, Minn., 105 N. W. 
Rep. 558. 

171. TENANTS IN COMMON—Exclusion of Co-Tenant — 
Exclusion of co tenants by tenant in possession held 
properly shown by acts constructively amounting to de- 
nial of their rightto possession.—McCrum v. McCrum, 
Ind., 76 N, E. Rep. 415. 


172. TRESPASS — Waiver as to Court’s Jurisdiction.—In 
a suit for trespass, defendant’s failure to move todismiss 
at the close of all :heevidence held not a waiver of ob- 
jection to the jurisdiction, or an adwission that there 
wasa question of factto be submitted.—Heraid Squure 
Cloak & Suit Co. v. Rocca, 96 N. Y. Supp. 189. 

174. Tr1aLc—Comparative Negligence.—In an action for 
the death at a railroad crossing, an instruction announc- 
ing the rule of comparative negligence was not rendered 
harmless by instructions stating the correct rule.—Riet- 
veld v. Wabash R. Co., 105 N. W. Rep. 515. 


174. TrRIAL—Excessive Verdict. — Where there were 
counts in the complaint that claimed more than the 
amount of the verdict, the verdict was not excessive be- 
cause it was for a sum in excess of that claimed in two 
of the counts.—First Nat. Bank v. Chandler, Ala., 39 So. 
Rep. 822. 

175. TRIAL—Personal Injuries.—In action against a city 
for personal injuries, an instruction as to the city’s 
negligence held sufficient, without repeating the charge 





as to contributory negligence.—Alft v. City of Clinton- 
ville, Wis., 105 N. W. Rep. 561. 

176. TRIAL—Reference to Argument of Couosel.—On 
an issue of fraud, alleged to vitiate a chattel mortgage, 
it was error forthe court to refer the jury to the argu 
ments of counsel fur the elements of fraud in the case.— 
Walsh v. Taitt, Mich , 105 N. W. Rep. 544. 

177. TRIAL—Right to Open aud Close.— Where, in pro- 
ceedings by acounty to condemn land for the widening 
of a highway, the ownership of the land was not in issue, 
but was expressly admitted, defendant had no right to 
open and close the argument.—Mendocino County v. 
Peters, Cal.,8% Pac. Rep. 1 22. 

178. VENDOR AND PURCHASER—Construction of Con- 
tract for Sale of Land.—A contract for purchase of cer- 
tain real estate held not to vest in the vendee any pres- 
ent interest in the land, with the right to enter into pos- 
session, and cut, carry away, and sell the growing tim 
ber thereon —C. H. Phinney Land Co. v. Coolidge 
Schussler Co , Minn , 105 N. W. Rep. 553. x 

179. VENDOR AND PURCHASER—Failure to Execute 
Centract to Convey Land.—Where defendant failed to 
comply with his contract to execute a contract to con- 
vey land to plaintiff, tie measure of damages was the 
value of the promised contract upon the date when it 
should have been executed.—Bender vy. Shatzkin, 96 
N. Y. Supp. 203. 

180. WEAPONS—Carrying Concealed Weapons.—Under 
Mills’ Ann. St. Rey. Supp. § 1364, concealed weapon taken 
from a person is forfeited by the taking without any 
conviction of the offense of carrying a concealed 
weapon.—McConathy v. Deck, Colo., 83 Pac. Rep. 135 

181. WILLS—Conditional Provisions.—Where the resi- 
due of an estate was devised to testator's widow for life 
or widowhood, with remainder over, a subsequent 
clause of the will providing for children which might be 
born after its execution was not in conflict with the de- 
vise, but merely a conditional provision.—Tyler v. 
Theilig, Ga., 52S. E. Rep. 606. 

182. WILLs—Contract to Devise.—A contract to devise 
a homestead in consideration of services rendered bya 
devisee to testator and his wife is valid.—Brandes Y. 
Brandes, lowa, 105 N. W. Rep. 499. 

183. WILLS—Devise to Debtor.—A devisee’s discharge 
in bankruptcy held not a payment of certain notes 
ewing to the testatrix, preclnding the executors from 
selling the land devised and deducting the amount of the 
notes from the proceeds, as provided by the wiJl.—Jn re 
Fussell’s Estate, lowa, 105 N. W. Rep. 503. 

184. WiTNESSES—Cross Examination to Show Bias.— 
On trial of the treasurer of society for embezzlement, 
defendant should be permitted, on cross-examination 
of a member of the society, to ask him as to refusal ofa 
guaranty company in which the treasurer was bonded 
to indemnify the loss unless the accused was convicted, 
to show bias.—Teston y,. State, Fla ,:9 So. Rep. 787. 

185. WITNsssES—Impeachment.—Certain paper, con- 
Sisting of series of questions and answers of a witness 
in aconversution, held admissible to impeach the wit- 
ness.—Alabama Great Southern R. Co. v. Clark, Ala., 39 
So. Rep. $16 

186. WiTNESSES—I mpeachment by Party Producirg.— 
A party cannot impugn the integrity of witnesses intro- 
duced by himself, and on a part of whose testimony he 
relies.—Choctaw & M. R. Co. v. Newton, U.S.C. C. of 
App., Eighth Circuit, :40 Fed. Rep. 225 

187. WITNESSES — Preponderance of Testimony. — 
Equality of witnesses on each side in special assessment 
proceedings held not to preclude the court from finding 
the preponderance of the evidence to be with the peti 
tioner.—Conway v. City of Chicago, ILll., 76 N. KE. Rep. 
384. 

188. WORK AND LABOR—Performance of Extra Work.— 
Defendant held impliedly liable for extra work and 
material done and furnished by plaintiff, although he 
did not specifically order the same to be done and furn- 
ished.—New York Metal Ceiling Co. v. Leonard, 96 N. Y. 
Supp. 187. 








